
The Village of Biscayne Park
600 NE 114th St., Biscayne Park, FL 33161
Telephone: 305 899 8000   Facsimile:  305 891 7241

AGENDA

WORKSHOP 

MEETINGS POLICIES AND PROCEDURES

Log Cabin - 640 NE 114th Street

Biscayne Park, FL 33161

Wednesday, September 18, 2019 6:30 pm

In accordance with the provisions of F.S. Section 286.0105, should any person seek to appeal any decision made by the

Commission with respect to any matter considered at this meeting, such person will need to ensure that a verbatim record of

the proceedings is made; which record includes the testimony and evidence upon which the appeal is to be based.

In accordance with the Americans with Disabilities Act of 1990, persons needing special accommodation to participate in the

proceedings should call Village Hall at (305) 899 8000 no later than four (4) days prior to the proceeding for assistance.

DECORUM - All comments must be addressed to the Commission as a body and not to individuals. Any person making

impertinent or slanderous remarks, or who becomes boisterous while addressing the Commission, shall be barred from

further audience before the Commission by the presiding officer, unless permission to continue or again address the

commission is granted by the majority vote of the Commission members present. No clapping, applauding, heckling or verbal

outbursts in support or in opposition to a speaker or his/her remarks shall be permitted. No signs or placards shall be

allowed in the Commission Chambers. Please mute or turn off your cell phone or pager at the start of the meeting. Failure to

do so may result in being barred from the meeting.  Persons exiting the Chamber shall do so quietly.

           Indicates back up documents are provided.

1

2 Roll Call

Mayor Truppman

Vice-Mayor Samaria

Commissioner Johnson-Sardella

Commissioner Tudor

Commissioner Wise

3 Pledge of Allegiance

4 Public Comments Related to Agenda Items / Good & Welfare

5 Information / Updates

5.a  Discussion on  Meetings Policies and Procedures    

6 Adjournment

Call to Order

Comments from the public relating to topics that are on the agenda, or other general topics.

Agenda Workshop Discussion on Commission Meetings Procedures 

September 18, 2019
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WEST PALM BEACH 

TO: Village Commission 

CC: Krishan Manners, Village Manager 
Roseann Prado, Village Clerk 

FROM: Rebecca A. Rodriguez, Village Attorney 

DATE: September 18, 2019 

SUBJECT: Provisions for Consideration during Second Workshop to Discuss Amending Section 
2-16 of the Village Code and Codifying Commission Meeting Rules and Procedures 

 
Below please find a compilation of potential rules of procedure for the Commission’s review, 
consideration, discussion, amendment, inclusion, and/or removal during its second workshop. 

All proposed new text is underlined and removed text is in strikethrough font.  Highlighted areas 
are items of particular significance that warrant Commission discussion and drafting direction 
during the course of the second workshop.   

Sec. 2-16. – Rules of procedure for Village Commission mMeetings. 

(X) GOVERNING RULES; AMENDMENT.  

Except as may be provided in the Charter, the Code or by these rules, questions of order, the 
methods of organization and the conduct of business of the Commission shall be governed by 
Roberts’ Rules of Order (current edition). 

(X) PRESIDING OFFICER. 

Commission meetings as herein defined shall be conducted in an orderly manner to ensure that 
the public has a full opportunity to be heard and that the deliberative process of the Commission 
is conducted as efficiently as possible. The Presiding Officer shall be responsible for maintaining 
the order and decorum of meetings. The Village Mayor shall serve as the Presiding Officer for 
Commission meetings.  In the Mayor’s absence, the Vice-Mayor shall serve as the Presiding 
Officer for Commission meetings.  If the Mayor and Vice Mayor are both absent, the Presiding 
Officer shall be elected for that meeting by a vote of the Commission members in attendance.   
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(X) VILLAGE MANAGER. 

The Village Manager shall be available to the Commission at all meetings. 

(X) VILLAGE CLERK. 

The Village Clerk shall be available to the Commission at all meetings and workshops.  The 
Village Clerk shall prepare the minutes and shall certify all ordinances and resolutions adopted 
by the Commission. 

(X) VILLAGE ATTORNEY. 

The Village Attorney shall be available to the Commission at all meetings. When requested by 
the Presiding Officer, the Village Attorney shall act as parliamentarian, and shall advise and 
assist the Presiding Officer in matters of parliamentary law.  

 
(X) SERGEANT-AT-ARMS.   

The Chief of Police for the Village Police Department, or such other Village official, employee, 
or other officer as the Commission may designate, shall be the Sergeant-at-Arms at Commission 
meetings. The Sergeant-at-Arms shall carry out all orders and instructions given by the Presiding 
Officer for the purpose of maintaining order and decorum at the meetings.  

(X) REGULAR MEETINGS. 

The regular meetings of the commission shall be held at 7:00 p.m., on the first Tuesday of each 
month at the village hall in the Village of Biscayne Park.  The meeting time may be changed by 
resolution if approved by a simple majority of the commission. 

The regular meetings of the Village Commission shall be held monthly on the first Tuesday of 
each month at 7:00 p.m.  Regular meetings shall adjourn no later than 11:00 p.m. The meeting 
time may be changed by resolution if approved by a simple majority vote of the Commission. 

(X)  SPECIAL MEETINGS AND EMERGENCY MEETINGS. 

(1) Special meetings. A special meeting of the Commission may be called by the Village 
Mayor, or by a majority of the members of the Commission. The Village Clerk shall 
forthwith serve verbal and written notice upon each member of the Commission 
stating the date, hour and place of the special meeting and the purpose for which such 
meeting is called, and no other business shall be transacted at that meeting.  At least 
twenty-four (24) hours must elapse between the time the Clerk receives notice in 
writing and the time the meeting is to be held.  A special meeting of the Board of 
Village Commissioners may be cancelled (1) by resolution or motion adopted at a 
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regular meeting by a majority of the Commission members present or (2) by seven (7) 
members of the Board of Village Commissioners serving notice containing the 
required seven (7) signatures on the members of the Board of Village Commissioners 
and upon the Clerk who shall provide public notice when a meeting is cancelled. The 
Commission chambers shall be made available for a special meeting whenever such a 
meeting is called.  

(2) Emergency meetings. An emergency meeting of the Commission may be called by 
the Village Mayor whenever in his or her opinion an emergency exists which requires 
immediate action by the Commission. Whenever such emergency meeting is called, 
the Village Mayor shall notify the Clerk who shall forthwith serve either verbal or 
written notice upon each member of the Commission, stating the date, hour and place 
of the meeting and the purpose for which it is called, and no other business shall be 
transacted at that meeting. At least twenty-four (24) hours shall elapse between the 
time the Clerk receives notice of the meeting and the time the meeting is to be held. 
An emergency meeting of the Village Commission may be cancelled (1) by resolution 
or motion adopted at a regular meeting by a simple majority of the Commission 
members present. The Commission chambers shall be made available for an 
emergency meeting whenever such a meeting is called.  

(3) Notice to Commissioners.  If after reasonable diligence, it is impossible to give notice 
to each Commissioner, such failure shall not affect the legality of the meeting if a 
quorum is present. The minutes of each special or emergency meeting shall show the 
manner and method by which notice of such special or emergency meeting was given 
to each member of the Commission, or shall show a waiver of notice. All special or 
emergency meetings shall be open to the public and shall be held and conducted in 
the Village Hall, or other suitable location within the Village of Biscayne Park, 
Florida. Minutes thereof shall be kept by the Clerk.  

(4) No special or emergency meeting shall be held unless notice thereof shall be given in 
compliance with the provisions of this rule, or notice thereof is waived by a majority 
of the entire membership of the Commission.  

(X) PUBLIC WORKSHOPS. 

(1) Purpose.  The Commissioner may, by a simple majority vote, schedule a public 
workshop to receive and to discuss public input on an issue. 

(2) Commissioner Attendance.  Any Commissioner who affirmatively votes to schedule a 
public workshop on an issue must attend that workshop.   

(3) No action items permitted.  The Village Commission may not adopt any resolutions 
or ordinances during a public workshop. This prohibition cannot be waived by a vote 
of the Commission, even if said vote is unanimous. 
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(X) MEETING CANCELLATION PROCEDURES. 

(1) For further discussion. 

(2) Authority to cancel. 

(3) Reasons for cancellation. How to memorialize basis for cancellation. 

(4) Notice to public for cancellation.  

(X) AGENDA FOR MEETINGS. 

(1) 4-day rule. A copy of each agenda item shall be furnished to the members of the 
Commission not later than four (4) business days before a vote may be called on the 
item. The provisions of this rule shall be deemed waived unless asserted by a 
Commissioner before the board takes action on the resolution, ordinance, motion or 
other item in question. This rule is not applicable to special or emergency meetings 
called in compliance with the Village Code and Charter. 

 
(2) Publishing Agenda to the Public. For discussion. The agenda for a regular commission 

meeting shall be published by the Village Clerk no later than [X] days prior to the 
meeting. This requirement does not apply to emergency matters, time sensitive matters 
which may be added to an agenda due to exigent circumstances as provided herein. 
 

(3) Minimum Standards for Proposed Agenda Items. For discussion. 
 

(4) Emergency matters; time sensitive matters. A matter may be placed on the meeting 
agenda to meet a public emergency or other time sensitive circumstance.  Items placed 
on the agenda as an emergency or time sensitive matter shall so state.  The 
Commission must ratify the emergency or time sensitive circumstance by a majority 
vote of Commission members present for the item to proceed.  
 

(5) Sponsorship; Authority to Sponsor or Present Agenda Items. A Commissioner, Village 
Manager, Village Attorney, Village Clerk, or Village department head may sponsor 
any report or memorandum to be presented before the Commission.  A Village 
Commissioner may assume sponsorship of any ordinance, resolution, report, or other 
matter. 

 
(6) Prime Sponsorship and Co-Sponsorship.  When a resolution or ordinance is placed on 

the agenda at the request of a Commissioner, the Commissioner who requested the 
preparation of the item shall be designated as the prime sponsor.  Any other 



 

Village of Biscayne Park Commission Workshop  
September 18, 2019 
Page 6 of 15 

 

GRAYROBINSON 
PROFESSIONAL ASSOCIATION 

commissioner who wishes to sponsor the resolution or ordinance shall so state during 
agenda approval and be designated a co-sponsor of the item.  

 
(7) Limitation on Amount of Sponsored Agenda Items.  No Commissioner shall be a prime 

sponsor of a total of more than [number] (__) action items on a single regular 
Commission agenda unless the Presiding Officer of the Commission authorizes the 
placement of additional items on the agenda by a particular Commissioner when 
approving the agenda.  For purposes of this section, an "action item" means an 
ordinance for first reading or a resolution. This provision shall not be applied to 
ordinances or resolutions which are intended to correct scrivener's errors.  

(8) Limitation on Deferral of Agenda Items.  An agenda item shall be deemed withdrawn 
upon its third deferral. The provisions of this subsection shall not apply to the 
certification of any election, quasi-judicial matters, zoning applications, or 
applications to amend the Village’s Land Development Code.  

(9) Approval by Village Attorney. All ordinances, resolutions, and contract documents, 
before presentation to the Village Commission, shall have been reduced to writing and 
shall have been approved as to form and legality by the Village Attorney.  All reports 
or memoranda that supplement pending ordinances or resolutions shall be presented to 
the Village Attorney for review and approval for placement on the agenda, when such 
reports or memoranda contain proposed amendatory language that can be used to 
formulate amendments to ordinances or resolutions. Prior to presentation all such 
documents may be referred to the head of the department under whose jurisdiction the 
administration of the subject matter of the ordinance, resolution or contract document 
would devolve.  

(10) Approval by Commission.  The proposed agenda must be voted on and approved by a 
simple majority vote of the Commission during the meeting.  Amendments to the 
agenda, such as tabling, deferral, and removal must be made at that time. 

(11) Order of Business on Agendas.  There shall be an official agenda for every meeting of 
the Commission, which shall determine the order of business conducted at the 
meeting. The order of business for regular Commission meetings shall be as follows:  

 
Roll Call 
Pledge of allegiance 
Motion to set agenda 
Special presentations 
Citizens’ presentations 
Consent agenda 
Ordinances for first reading 
Public hearings 
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Ordinances for second reading 
Village departments 
Village manager 
Finance Manager 
Village Attorney 
Village Clerk 
 

(12) Public Comment on Action Items Before the Commission. For discussion 

(13) Public Comment on General Welfare and Non-Agenda Items. For discussion. 

 
(X) CONDUCT OF MEETINGS. 

(1) Call to Order.  Promptly at the hour set for each meeting, the members of the 
Commission, the Village Attorney, the Village Manager and the Village Clerk shall 
take their regular stations on the dais.  The Presiding Officer shall take the chair and 
shall call the Commission to order immediately.  In the absence of the Presiding 
Officer, the Village Clerk shall then determine whether a quorum is present and in 
that event shall call for the election of a temporary Presiding Officer.  Upon the 
arrival of the Mayor or Vice-Mayor, the temporary Presiding Officer shall relinquish 
the chair upon the conclusion of the business immediately before the Commission.  

(2) Roll Call.  The Village Clerk shall call the roll of the members, and the names of 
those present shall be entered in the minutes. Any Commissioner who notifies the 
Village Clerk that he or she will be absent from a Commission meeting prior to the 
start of such scheduled meeting shall be noted as excused in the minutes of the 
meeting. The Village Clerk shall note in the minutes when a Commissioner arrives 
after the commencement of a Commission meeting, or if a Commissioner departs a 
Commission meeting before it has adjourned.  

(3) Quorum.  A majority of the Commissioners then in office shall constitute a quorum. 
No ordinance, resolution, or motion shall be adopted by the Commission without the 
affirmative vote of the majority of all the members present.  

(4) Failure to Maintain a Quorum.  Should no quorum attend within thirty (30) minutes 
after the hour appointed for the meeting of the Commission, the chairperson or the 
Clerk may adjourn the meeting until another hour or day unless, by unanimous 
agreement, those members present select another time and continue the meeting to a 
date certain.  The names of the members present and their action at such meeting shall 
be recorded in the minutes by the Village Clerk.  

(5) Opening statement time limit. For discussion. 
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(X) RULES OF DECORUM. 

(1) Preservation of order.   Meetings of a Commission as herein defined shall be 
conducted in an orderly manner to ensure that the public has a full opportunity to be 
heard and that the deliberative process of the Commission is conducted as efficiently 
as possible. The Presiding Officer shall be responsible for maintaining the order and 
decorum of meetings.  

(2) Commission Members. The members of a Commission as herein defined shall 
preserve order and decorum, and a member shall not by conversation or other means 
delay or interrupt the Commission's proceedings, including delaying or interrupting 
any person who is speaking who has been recognized by the Presiding Officer.  

(3) Village Staff Members. Employees of the Village shall observe the same rules of 
order and decorum as those that apply to members of the Commission.  

(4) Persons Addressing the Commission. Members of the public are afforded the 
opportunity to address the Commission on any item of interest to the public that is 
within the subject matter jurisdiction of the Commission. Each person who addresses 
the Commission shall do so in an orderly manner and shall not make personal, 
impertinent, slanderous, or profane remarks to any member of the Commission, staff, 
or general public that disrupt, disturb, or otherwise impede the orderly conduct of any 
meeting of the Commission.  

(5) Any person who makes such remarks; or who utters loud, threatening, personal, or 
abusive language; or engages in any other disorderly conduct that disrupts, disturbs, 
or otherwise impedes the orderly conduct of any meeting of the Commission, 
including, but not limited to, addressing the Commission without being recognized, 
repetitiously addressing the same subject, or failing to relinquish the podium when 
requested to do so, shall, at the discretion of the Presiding Officer, be barred from 
further audience before the Commission during that meeting.  

(6) Members of the Audience. No person in the audience at a Commission meeting shall 
engage in disorderly or boisterous conduct, including the utterance of loud, 
threatening, or abusive language; whistling; stamping of feet; or other acts which 
disturb, disrupt, or otherwise impede the orderly conduct of any meeting of the 
Commission. Any person who conducts himself or herself in the aforementioned 
manner shall, at the discretion of the Presiding Officer, be barred from further 
audience before the Commission during that meeting.  

(7) Addressing the Village Commission. Any person wishing to address the Commission 
regarding an item which is on the meeting agenda or is otherwise within the subject 
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matter jurisdiction of the Commission may submit a request on the form provided, or 
he or she may seek recognition by the Presiding Officer during discussion of any such 
item. Persons wishing to discuss a nonagenda item may seek recognition by the 
Presiding Officer during the Public Comment portion of the meeting. No person shall 
address the Commission without first being recognized by the Presiding Officer.  

The following procedures shall be observed by persons addressing the Commission:  

A.   Each person shall speak from the podium provided for the use of the public.  

B.   Each person shall confine his or her remarks to: (1) an agenda item before or 
during the Commission's consideration of the item; or (2) any matter not on 
the agenda which is within the Commission's subject matter jurisdiction.  

C.  Each person shall limit his or her remarks to five minutes, unless the Presiding 
Officer determines that a different time limit is appropriate.  

(8) Enforcement of decorum. The rules of decorum set forth above shall be enforced in 
the following manner:  

(A) Warning. The Presiding Officer shall request that a person who is violating 
the rules of decorum conform his or her behavior to these rules.  

(B) Instructed to Leave Meeting.  If, after receiving a warning from the Presiding 
Officer, a person persists in disturbing the meeting, the Presiding Officer shall 
order the individual to leave the meeting.  

(C) Removal. If such person does not remove himself or herself from the meeting, 
the Presiding Officer may order any law enforcement officer who is on duty at 
the meeting as sergeant-at-arms to remove that person from the meeting.  

Any law enforcement officer who is serving as Sergeant-at-arms may carry 
out orders and instructions given by the Presiding Officer for the purpose of 
maintaining order and decorum at the meeting. Upon instruction of the 
Presiding Officer, the sergeant-at-arms may remove any person(s) who is (are) 
disturbing the proceedings of the Commission in violation of these rules from 
the meeting.  

(D) Resisting Removal. Any person who resists removal by the Sergeant-at-arms 
may be charged with a violation of this section. 

(E) Commission Override; Reinstatement. For discussion. 
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(F) Citations and Arrests.  Nothing in this section precludes the Sergeant-at-arms 
from utilizing their authority as a sworn law enforcement officer to cite or 
arrest an individual for violating the law, including, but not limited to, breach 
of the peace, disorderly conduct, disorderly intoxication, or trespass after 
warning. 

(G) Clearing the Meeting Site. In the event that any meeting is willfully 
interrupted by a group or groups of persons so as to render the orderly conduct 
of such meeting unfeasible and order cannot be restored by the removal of 
individuals who are willfully interrupting the meeting, the Presiding Officer 
may order the room cleared and continue in session. The Presiding Officer 
may subsequently readmit individuals not believed to be responsible for 
creating the disturbance into the meeting. If a meeting of the Commission is 
disturbed or disrupted in such a manner as to make unfeasible or improbable 
the restoration of order, the meeting may be adjourned or continued at the 
discretion of the Presiding Officer, and any remaining business of the 
Commission may be considered at the next scheduled Commission meeting.  

(9) Rules for recording meetings. As permitted by Florida Statutes, members of the 
public are permitted to record any open and public Commission meeting.  In order to 
provide for the recording of such meetings by members of the public, the Village has 
developed the following guidelines:  

(A) The recording procedure must not disrupt, disturb, or otherwise impede 
the conduct of the meeting. A disruption or disturbance of the orderly 
conduct of the meeting can include, but is not limited to, the following:  

1.   Obstructing the view of audience/staff members.  

2.   Creating noise that keeps audience/staff members from hearing the 
proceedings.  

3.   Treating potential interviewees, and/or conducting interviews, in a 
belligerent manner.  

4. Interfering with the Village’s audio and/or recording equipment for 
the meeting.  This includes, but is not limited to, the use of 
equipment which creates beeping, radio noise, or static interference 
“white noise” with Village equipment during the pendency of a 
Commission meeting. 

(B) Placement of video recording equipment/crew:  
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1.   When recording is taking place in the meeting chambers, video 
cameras, tripods, and/or crew shall be located in the back corner of 
the room and shall be situated so the public is able to safely walk 
around the room’s aisles and perimeter without being impeded by 
such video cameras, tripods, and/or crew.  

2.   When recording is taking place at a meeting of a Commission 
herein defined at a location other than the Village Council 
Chambers, video cameras, tripods, and/or crew shall be situated so 
neither the view nor the circulation of the audience or staff is 
impeded.  

3.   All audio/electrical cords must be securely taped or covered with a 
mat.  

4. No recording devices may be placed on the dais, podium, or other 
Village-owned apparatus. 

(C) Village staff is in charge of enforcing the recording guidelines at the 
meeting site.  The Presiding Officer may instruct the Sergeant-at-arms to 
unplug or otherwise remove any equipment which fails to conform with 
the rules provided herein. 

(X) PUBLIC PARTICIPATION. 

(1) Persons authorized on the dais; approaching dais prohibited.  No person, except 
Village officers or their representatives, shall be permitted on the dais unless 
authorized by the Presiding Officer or a majority vote of the Commission.  
Unauthorized individuals approaching the dais is strictly prohibited and may result in 
removal from the Commission meeting. 

(2) Citizens' presentations; public hearings.  

(a)  Citizens' presentations. Any citizen shall be entitled to be placed on the official 
agenda of a regular meeting of the commission and be heard concerning any 
matter within the scope of the jurisdiction of the Commission. Only 
Commissioners and the Village Manager may place a citizen on the official 
agenda. The deadline for placing a citizen on the agenda is noon on Monday of 
the week preceding the week of the meeting at which said citizen wishes to be 
heard. No action may be taken by the Commission on an item heard as a citizen's 
presentation unless two-thirds ( 2/3 ) of the members present deem that the issue 
requires immediate Commission action.  
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(b)  Public hearings. Any citizen shall be entitled to speak on any matter appearing 
on the official agenda under the section entitled "Public Hearings."  

(c)  Public discussion on agenda items. No member of the public shall be entitled as 
a matter of right to address the Commission on any matter listed on or added to 
the official agenda which is not scheduled for citizen's presentations or a public 
hearing, except as provided herein. 

(3) Registration of speakers for public hearing items.  

(a)  The Village Clerk shall prepare appropriate sign-in sheets for public hearing 
items which should indicate the speaker's name, the public hearing item on 
which he or she is speaking, and whether he or she is speaking in favor of or 
against the proposed item.  

(b)  On the day of the Commission or committee meeting, a person desiring to speak 
shall sign in with the Village Clerk, at least fifteen (15) minutes prior to the 
commencement of the discussion on the public hearing item, at a registration 
table in the meeting chambers.  

(c)  Failure to comply with the registration provisions of this rule shall prohibit a 
person from speaking on any public hearing item for which he or she is not 
properly signed-in.  

(4) Addressing Commission, manner, time for public hearing items.  Each person, other 
than salaried members of the Village staff, who addresses the Commission or a 
committee shall step up to a podium and shall give the following information in an 
audible tone of voice for the minutes:  

(a)  Name;  

(b)  Address;  

(c)  Whether the person speaks on his or her own behalf, a group of persons, or a 
third party; or if the person represents an organization; and whether the view 
expressed by the speaker represents an established policy of the organization 
approved by the board or governing council;  

(d)  Compensation, if any;  

(e)  Whether the person or any immediate family member has a personal financial 
interest in the pending matter, other than as set forth in (d).  

Unless further time is granted by the Commission or committee, the statement on 
a public hearing item shall be limited to three (3) minutes. All remarks shall be 
addressed to the Commission or committee as a body and not to any member 
thereof. No person, other than Commissioners and the person having the floor, 
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shall be permitted to enter into any discussion, either directly or through a 
member of the Commission, without the permission of the Presiding Officer. No 
question shall be asked directly to a Commissioner except through the Presiding 
Officer.  

 (X) RULES OF DEBATE. 

(1) Questions under consideration. When a motion is presented and seconded, it is 
under consideration and no other motion shall be received thereafter, except to 
adjourn, to lay on the table, to postpone, or to amend until the question is decided. 
These motions shall have preference in the order in which they are mentioned and 
the first two (2) shall be decided without debate. Final action upon a pending 
motion may be deferred until a date certain by a majority of the members present.  

(2) As to the Presiding Officer. The Presiding Officer, upon relinquishing the chair, 
may move, second debate and vote, subject only to such limitations as are by these 
rules imposed upon all members.  

(3) Getting the floor, improper references to be avoided. Every member desiring to 
speak for any purpose shall address the Presiding Officer, and upon recognition, 
shall be confined to the question under debate, avoiding all personalities and 
indecorous language.  

(4) Interruption; call to order; appeal a ruling of the chair. A Commission member, 
once recognized, shall not be interrupted when speaking unless it be a call to order 
or as herein otherwise provided. If a member be called to order, the member shall 
cease speaking until the question of order be determined by the Presiding Officer, 
and if in order the member shall be permitted to proceed. Any member may appeal 
to the Commission from the decision of the Presiding Officer upon a question of 
order, when, without debate, the Presiding Officer shall submit to the Commission 
the question, "Shall the decision of the Chair be sustained?" and the Commission 
shall decide by a majority vote.  

(5) Privilege of closing debate. The Commissioner sponsoring or moving the adoption 
of an ordinance, resolution or motion shall have the privilege of closing the debate.  

(6) Method of voting. Voting shall be by machine, roll call, voice vote or paper ballot. 
Upon every roll call vote the names of the Commissioners shall be called 
alphabetically by surname, except that the names shall be rotated after each roll call 
vote, so that the Commissioner who voted first on a preceding roll call shall vote 
last upon the next subsequent matter; provided, however, that the Presiding Officer 
shall always cast the last vote. The clerk shall call the roll, tabulate the votes, and 
announce the results. The vote upon every ordinance shall be taken by roll call or 
machine vote. The vote upon any resolution, motion or other matter may be by 
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voice vote provided that the Presiding Officer or any Commissioner may require a 
roll call or machine vote to be taken upon any resolution or motion. Board 
appointments may be made by paper ballot which clearly identify the 
Commissioner voting.  

(7) Explanation of vote; conflicts of interest. Upon any roll call, there shall be no 
discussion by any commissioner voting, and the commissioner shall vote yes or no. 
Any commissioner, upon voting, may give a brief statement to explain his or her 
vote. A commissioner shall have the privilege of filing with the clerk a written 
explanation of his or her vote. Any commissioner with a conflict of interest on a 
particular matter shall: (1) announce publicly at the meeting the nature of the 
conflict before the matter is heard; (2) absent himself or herself from the 
commission chambers during that portion of the meeting when the matter is 
considered; and (3) file a written disclosure of the nature of the conflict with the 
Village Clerk consistent with state and local ethics rules. The filing of the State of 
Florida form prescribed for written disclosure of a voting conflict shall constitute 
compliance with this subsection. Any such Commissioner who does not leave the 
chambers shall be deemed absent for purposes of constituting a quorum, counting 
the vote, or for any other purpose.  

(8) Tie votes. Whenever action cannot be taken because the vote of the commissioners 
has resulted in a tie, and no other available motion on an item is made and approved 
before the next item is called for consideration or before a recess or adjournment is 
called, whichever occurs first, the item shall be carried over to the next regularly 
scheduled meeting for the consideration and Commission vote.  

(9) Vote change. Any Commissioner may change his or her vote before the next item is 
called for consideration, or before a recess or adjournment is called whichever 
occurs first but not thereafter.  

(10) No motion or second. If an agenda item fails to receive a motion or second, it shall 
be removed from the agenda and may only be reintroduced thereafter in accordance 
with the renewal provisions of this section.  

(11) Item Reconsideration. An action of the commission may be reconsidered only at the 
same meeting at which the action was taken or at the next regular meeting 
thereafter. A motion to reconsider may be made only by a Commissioner who voted 
on the prevailing side of the question and must be concurred in by a majority of 
those present at the meeting. A motion to reconsider an item resulting in a tie vote is 
not in order, and no such motion shall be reconsidered. A motion to reconsider shall 
not be considered unless at least the same number of commissioners is present as 
participated in the original vote, or upon affirmative supermajority vote of those 
commissioners present. Adoption of a motion to reconsider shall rescind the action 
reconsidered.  
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(12) Renewal. Once action is taken on a proposed ordinance or resolution, neither the 
same matter nor its repeal or rescission may be brought before the Commission 
again during the six (6) month period following the said action, unless application 
for renewal is presented and approved by a supermajority vote of the 
Commissioners present. An application for renewal must be approved during a 
regular commission meeting prior to that item being placed on a meeting agenda.  

(13) Expiration of postponed items. Once an item before the Board is postponed 
indefinitely, and no action is taken by the Board on such item for a period of six (6) 
months following the latest postponement, such item shall be deemed withdrawn. 
Consideration of the matter covered under the item shall require the introduction of 
a new item.  

(14) Recess. Any Commission member may move for a recess during a pending 
meeting.  The Presiding Officer has the authority to unilaterally declare a recess in 
the interests of security, safety, and/or order during Commission meetings. 

(15) Adjournment A motion to adjourn shall always be in order and decided without 
debate.  

(16) Suspension of the rules. No rule of procedure provided herein shall be suspended 
except by an affirmative supermajority vote of the Commissioners present.  

 
(X) CENSURE BY COMMISSION. 
 

(1) Censure defined. Censure is a formal act by the Commission as a body, which 
publicly condemns and reprimands an individual or entity whose action runs 
counter to the Village’s acceptable standards for behavior, civility, order, and 
decorum. 

 
(2) Authority to Censure; Procedure.  The Village Commission may, as a body, 

censure any individual or entity by a supermajority vote of the Commission 
members present.  No individual Commission member has the authority to 
unilaterally censure or otherwise publicly reprimand any individual or entity during 
a Commission meeting, or at any time whatsoever, on behalf of the Village of 
Biscayne Park.  Any Commission censure must be memorialized in a signed written 
resolution detailing the conduct  and basis for the censure. 
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888 F.2d 1328
United States Court of Appeals,

Eleventh Circuit.

Douglas M. JONES, Plaintiff–Appellee,
v.

Richard A. HEYMAN, Defendant–Appellant.

No. 88–5858.
|

Nov. 22, 1989.

Synopsis
Plaintiff brought action against mayor and city, claiming
that mayor violated his First and Fourteenth Amendment
rights when he was silenced and removed from a public
hearing of the city commission. The United States District
Court for the Southern District of Florida, No. 85–
499–CIV–SM, Stanley Marcus, J., 679 F.Supp. 1547,
awarded plaintiff compensatory and punitive damages,
and defendants appealed. The Court of Appeals held
that mayor's actions in attempting to confine speaker
to agenda item in city commission meeting, and having
speaker removed when speaker appeared to become
disruptive, constituted a reasonable time, place and
manner regulation, and did not violate speaker's First
Amendment rights.

Reversed.

Attorneys and Law Firms

*1328  Michael T. Burke, Ft. Lauderdale, Fla., for
defendant-appellant.

David P. Karcher, Miami, Fla., for plaintiff-appellee.

*1329  Appeal from the United States District Court for
the Southern District of Florida.

Before ANDERSON and COX, Circuit Judges, and

BUTLER * , District Judge.

Opinion

PER CURIAM:

This appeal arises from an action that Douglas M. Jones,
a citizen of the city of Key West, Florida, filed against Key

West's former mayor, Richard Heyman, and the City of

Key West. 1  Jones claimed that the mayor and the city
violated his First and Fourteenth Amendment rights when
Jones was silenced and removed from a public meeting of
the Key West City Commission. The district court agreed
and awarded Jones compensatory and punitive damages.
For the reasons set forth below, we reverse.

I. BACKGROUND

On February 5, 1985, Jones attended a meeting of the Key
West City Commission. As the mayor of the city, Heyman
presided at the meeting. Although Jones was a member of
the city's civil service board, Jones attended the meeting
in his capacity as a private citizen. Jones had attended
and voiced his opinion at many commission meetings in
the past. On the evening in question, Jones complied with
the customary procedure to be recognized to speak on an
item on the agenda. He submitted his name and the topic
on which he wished to speak—senior citizen discounts for
garbage removal.

The meeting began at approximately 8:00 p.m. Two
and one half hours later, the city commissioners turned
to this topic, and the mayor recognized Jones' request
to speak. Jones approached the podium, and began by
criticizing the commission's general spending habits. The
mayor quickly rebuked Jones, advising him to confine his
comments to the topic at hand. Jones retorted in a raised
voice: “Let me tell you something Mister, I am on the
subject. If you can't stay germane in your mind, that's
your problem, not mine.” At this point, Jones' attitude
was decidedly antagonistic. The mayor warned Jones that
any further outbursts would result in his removal from the
meeting. Jones responded by saying, “I don't think you're

big enough,” and the mayor ordered his expulsion. 2

Jones was escorted out of the meeting by two city police
officers, taken to a detaining room, and handcuffed to
the wall. He was later released when the mayor told an
officer he wanted Jones removed rather than arrested.
Although advised by the police officers not to reenter
the commissioners' meeting, which was still continuing,
Jones attempted to do so. He was then handcuffed again
and taken back to the detaining room. There is no
evidence that the mayor caused Jones to be handcuffed
or arrested. At the time, Jones was charged with violating
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City Ordinance 85–1 3 , which prohibits conduct intended

to *1330  disrupt city commission meetings. 4

Key West City Commission meetings are broadcast live in
the city and surrounding county. Area television viewers
thus witnessed both the verbal exchange between Jones
and the mayor and Jones' subsequent expulsion from the
room. The incident was re-televised several times after the
initial broadcast and publicized by the local newspaper
and radio stations. Jones testified that both the incident
and the surrounding publicity embarrassed his family and
caused his business to decline.

Jones filed suit against the mayor and the City of Key
West for a violation of 42 U.S.C.A. § 1983 (1981),
alleging that his removal from the meeting constituted a
deprivation of his rights under the First and Fourteenth
amendments. Jones also sought a declaratory judgment
invalidating Ordinance 85–1 as unconstitutionally vague
and overbroad, and a permanent injunction barring its
enforcement. The city and the mayor answered that Jones
was removed from the meeting for creating a disturbance
in violation of the ordinance and that the mayor had acted
in good faith and under the reasonable belief that this
ordinance was constitutional. The mayor also asserted
that his decision to remove Jones was protected by the
qualified immunity doctrine because the mayor did not
violate Jones' clearly established First Amendment rights.

Following a bench trial, the district court held that the
mayor had silenced Jones based on the content of his
comments and thus deprived him of his First Amendment
right of free speech. The court examined the manner
and content of Jones' “challenge” to the mayor—“I don't
think you're big enough”—and concluded it was neither
sufficiently violent or provocative to constitute “fighting
words” outside the scope of First Amendment protection.
Although noting its lack of clarity, the court declined
to pronounce Ordinance 85–1 void for vagueness or
unconstitutionally overbroad. The court then rejected
the mayor's qualified immunity defense. Based on Jones'
testimony as to the emotional and economic injury he
suffered from the incident, the court awarded Jones
compensatory damages of $31,500. The district court
also found that the mayor's actions had “evinced callous
indifference to the Plaintiff's first amendment rights,” and

ordered that the mayor pay $31,500 in punitive damages. 5

Jones v. City of Key West, Fla., 679 F.Supp. 1547, 1563
(S.D.Fla.1988).

The mayor presents three issues on appeal. 6  First, he
challenges the district court's ruling that his actions
impermissibly deprived Jones of his freedom of speech.
Second, he contends he is entitled to qualified immunity
for his discretionary decision to remove Jones from the
meeting. Third, the mayor argues that the award of
punitive damages is unsupported by the law and the
evidence of the case. Because we reverse on the first
issue, we need not address the mayor's second and third
contentions.

II. DISCUSSION

We initially note that we must conduct a de novo
review of the evidence in the record and independently
determine whether Jones' First Amendment rights have
been violated. “In reviewing findings of fact in first
amendment cases, this Court must make an ‘independent
examination of the whole record,’ rather than relying
solely *1331  on the ‘clearly erroneous' standard.”
McMullen v. Carson, 754 F.2d 936, 938 (11th Cir.1985)
(citing Bose Corp. v. Consumers Union, 466 U.S. 485, 104
S.Ct. 1949, 1958, 80 L.Ed.2d 502 (1984); New York Times
v. Sullivan, 376 U.S. 254, 284–86, 84 S.Ct. 710, 728–29, 11
L.Ed.2d 686 (1964)). The facts in this case are essentially
undisputed. We conclude that Jones has not demonstrated
that the mayor's actions abridged his freedom of speech
within the meaning of the First Amendment.

The freedom of expression protected by the First
Amendment is not inviolate; the Supreme Court has
established that the First Amendment does not guarantee
persons the right to communicate their views “at all
times or in any manner that may be desired.” Heffron v.
International Soc'y. for Krishna Consciousness, 452 U.S.
640, 647, 101 S.Ct. 2559, 2564, 69 L.Ed.2d 298 (1981);
Adderley v. Florida, 385 U.S. 39, 48, 87 S.Ct. 242, 246,
17 L.Ed.2d 149 (1966). Accordingly, in evaluating a
citizen's right to express his opinion on public property,
the Court has established certain boundaries within which
it balances a citizen's First Amendment rights and the
government's interest in limiting the use of its property. In
a traditional public forum, such as a park or a street, the
government's power to limit expressive activity is severely
curtailed:
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“For the State to enforce a content-
based exclusion it must show that
its regulation is necessary to serve
a compelling state interest and that
it is narrowly drawn to achieve that
end.... The State may also enforce
regulations of the time, place,
and manner of expression which
are content-neutral, are narrowly
tailored to serve a significant
government interest, and leave
open ample alternative channels of
communication.”

Airport Comm'rs. of Los Angeles v. Jews for Jesus, 482
U.S. 569, 573, 107 S.Ct. 2568, 2571, 96 L.Ed.2d 500 (1987)
(quoting Perry Educ. Ass'n. v. Perry Local Educators'
Assn., 460 U.S. 37, 45, 103 S.Ct. 948, 955, 74 L.Ed.2d 794
(1983)). The same analysis applies to speech on property
which is not a traditional public forum, but which has been
intentionally designated a public forum for a certain time

period. 7  In a nonpublic forum, however, the government
may limit expressive activity with less exacting scrutiny
by the courts. Such regulations are upheld in a nonpublic
forum if they are reasonable and not merely the result of
disagreement with the speaker's point of view. Jews for
Jesus, 482 U.S. at 573, 107 S.Ct. at 2571; Cornelius v.
NAACP Legal Defense and Educ. Fund, 473 U.S. 788, 806,
105 S.Ct. 3439, 3451, 87 L.Ed.2d 567 (1985); Members of
City Council v. Taxpayers for Vincent, 466 U.S. 789, 812,
104 S.Ct. 2118, 2133, 80 L.Ed.2d 772 (1984).

We agree with the district court that the city commission
designated their meeting a public forum when the
commission intentionally opened it to the public and

permitted public discourse on agenda items. 8  As noted
by the district court, although the commission need
not have created this forum in the first place, once
it did so, the commission became bound by the same
standards that apply in the case of a traditional
public forum. Content-neutral time, place and manner
restrictions are permissible if they are narrowly drawn
to achieve a significant governmental interest and if they
allow communication through other channels. Content-
based exclusions must be narrowly tailored to effectuate

a compelling governmental interest. We address each
question separately.

A. Content
The government's purpose in limiting one's speech in a
public forum constitutes the “controlling consideration”
in determining *1332  content neutrality. Ward v. Rock
Against Racism, 491 U.S. 781, ––––, 109 S.Ct. 2746, 2754,
105 L.Ed.2d 661 (1989). Even if a limitation on speech
incidentally affects only some speakers, “[a] regulation
that serves purposes unrelated to the content of expression
is deemed neutral.... Government regulation of expressive
activity is content-neutral so long as it is ‘justified without
reference to the content of the regulated speech.’ ” Id. at
––––, 109 S.Ct. at 2754 (quoting Clark v. Community for
Creative Non–Violence, 468 U.S. 288, 293, 104 S.Ct. 3065,
3069, 82 L.Ed.2d 221 (1984)).

The district court found that Jones had complied with
the time, place and manner restrictions imposed on the
meeting and was silenced because of the content of his
speech. We disagree. In our opinion, the mayor's actions
resulted not from disapproval of Jones' message but
from Jones' disruptive conduct and failure to adhere
to the agenda item under discussion. Jones began by
admonishing the commission to act more prudently in its
spending habits, particularly with respect to its spending
on waste disposal. The commissioners' general fiscal
habits were not the topic of debate, however, and the
mayor quickly directed Jones to speak only on the relevant
issue. Jones' retort—that his comments were germane and
that it was the mayor's “problem” if he failed to recognize
this—was also irrelevant, and Jones was warned that
any further outbursts would result in his removal. Jones
responded, “I don't think you're big enough,” and was
expelled. The substance of Jones' views on the agenda
item was thus never expressed. We decline to rule that his
expulsion was based on disapproval of the content of his
opinion in view of this fact.

One could reasonably infer from both Jones' opening
comment and his mannerisms that his opinion would be
critical of the commission's actions. In this sense, the
mayor could have disapproved of the content of Jones'
message. However, we also realize and emphasize that we
necessarily must view this brief incident from hindsight,
and we are hesitant to speculate about the mayor's exact
mindset at the moment he ordered Jones' removal. The
mayor testified at trial that he perceived that Jones'
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disruptive behavior would worsen if ignored, that Jones
presented a possible threat of violence to the commission,
and that Jones was questioning the mayor's authority to
preside over the session. In view of this testimony and
the plain fact that Jones did fail to address the subject
of senior citizen discounts, we conclude that Jones has
not demonstrated that the mayor's actions resulted from
disapproval of Jones' message rather than from the need
to continue the orderly progression of an already lengthy
commission meeting.

B. Significant Governmental Interest
A valid time, place and manner regulation must be
“narrowly tailored to serve a significant governmental
interest.” The Supreme Court has recognized the
significance of the government's interest in conducting
orderly, efficient meetings of public bodies. In City of
Madison, Joint School Dist. v. Wisconsin Employment
Relations Comm'n, 429 U.S. 167, 97 S.Ct. 421, 50 L.Ed.2d
376 (1976), a case considered persuasive by the district
court, a teachers' union charged that the school board
had committed a prohibited labor practice in allowing
a non-union teacher to speak on a matter subject to
collective bargaining at an open school board meeting.
The Supreme Court held that the First Amendment
permitted teachers to speak at public meetings of the
school board, even if they are not union representatives
and even if “such speech is addressed to the subject of
pending collective-bargaining negotiations.” Id. at 169,
97 S.Ct. at 423. The Court deemed the union's attempt
to limit “participation in public discussion of public
business ... to one category of interested individuals” the
“antithesis of [the] constitutional guarantees.” Id. at 175–
76, 97 S.Ct. at 426. The Court qualified its broad language,
however, with this relevant statement: “Plainly, public
bodies may confine their meetings to specified subject matter
and may hold nonpublic sessions to transact business.”
Id. at 176 n. *1333  8, 97 S.Ct. at 426 n. 8 (emphasis
added). Justice Stewart discussed this qualification in his
concurrence:

A public body that may make
decisions in private has broad
authority to structure the discussion
of matters that it chooses to open to
the public. Such a body surely is not
prohibited from limiting discussion

at public meetings to those subjects
that it believes will be illuminated
by the views of others and in trying
to best serve its informational needs
while rationing its time.

Id. at 180, 97 S.Ct. at 427 (Stewart, J., concurring).

We believe this reasoning controls the instant case and
consider the mayor's interest in controlling the agenda
and preventing the disruption of the commission meeting
sufficiently significant to satisfy this governmental interest
prong of the analysis. Unlike the situation in City of
Madison, the mayor was not attempting to limit the
discussion to one category of interested individuals. The
topic of senior citizen discounts arose at 10:30 p.m.,
approximately two and one half hours after the meeting
began. Although Jones was the only member of the public

scheduled to speak on this subject, 9  and although the
record does not reveal the number of topics covered in any
one commission meeting, we feel that the mayor certainly
had an important interest in confining Jones to the topic at
hand and in preventing disruption of the meeting. To hold
otherwise—to deny the presiding officer the authority to
regulate irrelevant debate and disruptive behavior at a
public meeting—would cause such meetings to drag on
interminably, and deny others the opportunity to voice
their opinions.

The Eighth Circuit's opinion in Wright v. Anthony, 733
F.2d 575 (8th Cir.1984), comports with our reasoning.
In Wright the plaintiff claimed a violation of his First
Amendment rights when a congressman silenced him at
a public hearing on social security reform. The plaintiff
had been given informal notice to limit his presentation
to five minutes; the plaintiff had finished only half of
this presentation when he exceeded this time limit and
was interrupted. The Eighth Circuit affirmed the district
court's dismissal of the plaintiff's complaint, holding
that the congressman's actions constituted a reasonable
attempt to regulate the time, place and manner of the
plaintiff's speech. The court recognized the significance
of the congressman's interest in running the meeting,
stating: “[T]he [time, place and manner] restriction may
be said to have served a significant governmental interest
in conserving time and in ensuring that others had an
opportunity to speak.” Id. at 577.
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C. Narrowly Tailored Means
The mayor's actions must also be narrowly tailored to
achieve this interest. As recently clarified by the Supreme
Court, the means adopted by the government need not be
the least-intrusive or least-restrictive means to satisfy this
prong of the analysis. Instead, “the requirement of narrow
tailoring is satisfied ‘so long as the ... regulation promotes
a substantial government interest that would be achieved
less effectively absent the regulation.’ ” Rock Against
Racism, 491 U.S. at ––––, 109 S.Ct. at 2758 (quoting
United States v. Albertini, 472 U.S. 675, 689, 105 S.Ct.
2897, 2906, 86 L.Ed.2d 536 (1985)). The analysis does not
hinge on the “ ‘judge's agreement with the responsible
decisionmaker concerning the most appropriate method
for promoting significant government interests' or the
degree to which those interests should be promoted.”
Rock Against Racism, 491 U.S. at ––––, 109 S.Ct. at 2758
(quoting Albertini, 472 U.S. at 689, 105 S.Ct. at 2906).

The district court found that Jones was “quite clearly
laying the groundwork for a presentation focusing on
the senior citizen discount issue.” 679 F.Supp. at 1547
(emphasis added). The court apparently opined that
Jones had not wandered far from the subject of the
agenda item and *1334  that if left alone, Jones would
immediately proceed to it. We could agree. It is also
possible, however, that Jones would have continued to
wander from the subject in question and unduly prolong
the meeting. This is a judgment call that a presiding officer
and parliamentarian must make without the benefit of
leisure reflection. Rock Against Racism instructs us that

our agreement with the mayor concerning the most
appropriate method of conducting the meeting is not the
test. An erroneous judgment call on the part of a presiding
officer does not automatically give rise to liability for
a constitutional tort. The mayor's actions in this case
constituted a reasonable attempt to confine the speaker to
the agenda item in question, and that conclusion should
end the inquiry. We should not inquire whether we as
presiding officers would have handled the matter in the
same way.

D. Alternative Channels of Communication
The last requirement, that there remain ample alternative
channels of communication, is easily satisfied in this case.
The mayor testified at trial that the city commission
provided for public discussion of non-agenda items at
the end of every meeting. If Jones wanted to discuss the
general fiscal responsibility of the commission or some
other non-agenda item, he would have only had to wait
until the end of the meeting, which was approximately one
half hour from the time Jones took the podium.

We thus conclude that the mayor acted reasonably
in regulating the time, place and manner of Jones'
speech. Accordingly, the judgment of the district court is
REVERSED.

All Citations

888 F.2d 1328

Footnotes
* Honorable Charles R. Butler, U.S. District Judge for the Southern District of Alabama, sitting by designation.

1 The City of Key West, initially an appellant, has dismissed its appeal and is no longer a party in this action.

2 This entire incident was recorded on video tape; this tape forms part of the record on review. For a verbatim transcript of
the entire exchange, see the district court's opinion at 679 F.Supp. 1547, 1550–51.

3 More specifically, Ordinance No. 85–1 provides in relevant part:
Section 1: It shall be unlawful for any person to disturb or interrupt any meeting of the City Commission. The use of
obscene or profane language, physical violence or the threat thereof, or other loud and boisterous behavior which
the presiding officer or a majority of the commission shall determine is intended as a disruption of the meeting and
a failure to comply with any lawful decision or order of the presiding officer or of a majority of the City Commission
shall constitute a disturbance.

Section 3: Any person violating the provisions of this Ordinance may be ejected from the Commission Chambers or
other meeting room for the duration of the meeting or such lesser period as the presiding officer or a majority of the
commission shall determine. Any decision of the presiding officer hereunder shall be subject to appeal pursuant to
Robert's Rules of Order and the by-laws of the Commission.

This ordinance was drafted by the city attorney and enacted only one month prior to this incident.
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4 Prior to Jones' suit in the district court, this criminal charge was tried in the County Court in and for Monroe County. After
a one and one-half day jury trial, Jones was pronounced not guilty of violating the ordinance.

5 In an order dated January 22, 1986, the district court dismissed Jones' claim for punitive damages against the city. The
court thus considered the question of punitive damages only against the mayor.

6 Jones does not challenge by cross-appeal the district court's refusal to pronounce Ordinance 85–1 void for vagueness
or unconstitutionally overbroad.
The mayor's fourth ground of appeal, which challenged the district court's award of compensatory damages, was rendered
moot by the settlement between the city and Jones and eliminated from appellate review.

7 Examples of public forums created by governmental designation include a university's meeting facilities, Widmar v.
Vincent, 454 U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981); a municipal theater, Southeastern Promotions Ltd. v.
Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975); and a school board meeting, City of Madison Joint School
Dist. v. Wisconsin Employment Relations Comm'n, 429 U.S. 167, 97 S.Ct. 421, 50 L.Ed.2d 376 (1976). See Perry Educ.
Ass'n, 460 U.S. at 45, 103 S.Ct. at 955.

8 The parties apparently don't dispute this conclusion, for neither party contends otherwise.

9 The mayor testified that when an agenda item was a controversial one—one that many persons wanted to address—
speakers were generally allotted two or three minutes apiece. The subject of senior citizen discounts was not such a
topic, and Jones was not silenced because he exceeded this pre-set time limitation.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Plaintiff brought action against mayor and city, claiming
that mayor violated his First and Fourteenth Amendment
rights when he was silenced and removed from a public
hearing of the city commission. The United States District
Court for the Southern District of Florida, No. 85–
499–CIV–SM, Stanley Marcus, J., 679 F.Supp. 1547,
awarded plaintiff compensatory and punitive damages,
and defendants appealed. The Court of Appeals held
that mayor's actions in attempting to confine speaker
to agenda item in city commission meeting, and having
speaker removed when speaker appeared to become
disruptive, constituted a reasonable time, place and
manner regulation, and did not violate speaker's First
Amendment rights.

Reversed.

Attorneys and Law Firms

*1328  Michael T. Burke, Ft. Lauderdale, Fla., for
defendant-appellant.

David P. Karcher, Miami, Fla., for plaintiff-appellee.

*1329  Appeal from the United States District Court for
the Southern District of Florida.

Before ANDERSON and COX, Circuit Judges, and

BUTLER * , District Judge.

Opinion

PER CURIAM:

This appeal arises from an action that Douglas M. Jones,
a citizen of the city of Key West, Florida, filed against Key

West's former mayor, Richard Heyman, and the City of

Key West. 1  Jones claimed that the mayor and the city
violated his First and Fourteenth Amendment rights when
Jones was silenced and removed from a public meeting of
the Key West City Commission. The district court agreed
and awarded Jones compensatory and punitive damages.
For the reasons set forth below, we reverse.

I. BACKGROUND

On February 5, 1985, Jones attended a meeting of the Key
West City Commission. As the mayor of the city, Heyman
presided at the meeting. Although Jones was a member of
the city's civil service board, Jones attended the meeting
in his capacity as a private citizen. Jones had attended
and voiced his opinion at many commission meetings in
the past. On the evening in question, Jones complied with
the customary procedure to be recognized to speak on an
item on the agenda. He submitted his name and the topic
on which he wished to speak—senior citizen discounts for
garbage removal.

The meeting began at approximately 8:00 p.m. Two
and one half hours later, the city commissioners turned
to this topic, and the mayor recognized Jones' request
to speak. Jones approached the podium, and began by
criticizing the commission's general spending habits. The
mayor quickly rebuked Jones, advising him to confine his
comments to the topic at hand. Jones retorted in a raised
voice: “Let me tell you something Mister, I am on the
subject. If you can't stay germane in your mind, that's
your problem, not mine.” At this point, Jones' attitude
was decidedly antagonistic. The mayor warned Jones that
any further outbursts would result in his removal from the
meeting. Jones responded by saying, “I don't think you're

big enough,” and the mayor ordered his expulsion. 2

Jones was escorted out of the meeting by two city police
officers, taken to a detaining room, and handcuffed to
the wall. He was later released when the mayor told an
officer he wanted Jones removed rather than arrested.
Although advised by the police officers not to reenter
the commissioners' meeting, which was still continuing,
Jones attempted to do so. He was then handcuffed again
and taken back to the detaining room. There is no
evidence that the mayor caused Jones to be handcuffed
or arrested. At the time, Jones was charged with violating
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City Ordinance 85–1 3 , which prohibits conduct intended

to *1330  disrupt city commission meetings. 4

Key West City Commission meetings are broadcast live in
the city and surrounding county. Area television viewers
thus witnessed both the verbal exchange between Jones
and the mayor and Jones' subsequent expulsion from the
room. The incident was re-televised several times after the
initial broadcast and publicized by the local newspaper
and radio stations. Jones testified that both the incident
and the surrounding publicity embarrassed his family and
caused his business to decline.

Jones filed suit against the mayor and the City of Key
West for a violation of 42 U.S.C.A. § 1983 (1981),
alleging that his removal from the meeting constituted a
deprivation of his rights under the First and Fourteenth
amendments. Jones also sought a declaratory judgment
invalidating Ordinance 85–1 as unconstitutionally vague
and overbroad, and a permanent injunction barring its
enforcement. The city and the mayor answered that Jones
was removed from the meeting for creating a disturbance
in violation of the ordinance and that the mayor had acted
in good faith and under the reasonable belief that this
ordinance was constitutional. The mayor also asserted
that his decision to remove Jones was protected by the
qualified immunity doctrine because the mayor did not
violate Jones' clearly established First Amendment rights.

Following a bench trial, the district court held that the
mayor had silenced Jones based on the content of his
comments and thus deprived him of his First Amendment
right of free speech. The court examined the manner
and content of Jones' “challenge” to the mayor—“I don't
think you're big enough”—and concluded it was neither
sufficiently violent or provocative to constitute “fighting
words” outside the scope of First Amendment protection.
Although noting its lack of clarity, the court declined
to pronounce Ordinance 85–1 void for vagueness or
unconstitutionally overbroad. The court then rejected
the mayor's qualified immunity defense. Based on Jones'
testimony as to the emotional and economic injury he
suffered from the incident, the court awarded Jones
compensatory damages of $31,500. The district court
also found that the mayor's actions had “evinced callous
indifference to the Plaintiff's first amendment rights,” and

ordered that the mayor pay $31,500 in punitive damages. 5

Jones v. City of Key West, Fla., 679 F.Supp. 1547, 1563
(S.D.Fla.1988).

The mayor presents three issues on appeal. 6  First, he
challenges the district court's ruling that his actions
impermissibly deprived Jones of his freedom of speech.
Second, he contends he is entitled to qualified immunity
for his discretionary decision to remove Jones from the
meeting. Third, the mayor argues that the award of
punitive damages is unsupported by the law and the
evidence of the case. Because we reverse on the first
issue, we need not address the mayor's second and third
contentions.

II. DISCUSSION

We initially note that we must conduct a de novo
review of the evidence in the record and independently
determine whether Jones' First Amendment rights have
been violated. “In reviewing findings of fact in first
amendment cases, this Court must make an ‘independent
examination of the whole record,’ rather than relying
solely *1331  on the ‘clearly erroneous' standard.”
McMullen v. Carson, 754 F.2d 936, 938 (11th Cir.1985)
(citing Bose Corp. v. Consumers Union, 466 U.S. 485, 104
S.Ct. 1949, 1958, 80 L.Ed.2d 502 (1984); New York Times
v. Sullivan, 376 U.S. 254, 284–86, 84 S.Ct. 710, 728–29, 11
L.Ed.2d 686 (1964)). The facts in this case are essentially
undisputed. We conclude that Jones has not demonstrated
that the mayor's actions abridged his freedom of speech
within the meaning of the First Amendment.

The freedom of expression protected by the First
Amendment is not inviolate; the Supreme Court has
established that the First Amendment does not guarantee
persons the right to communicate their views “at all
times or in any manner that may be desired.” Heffron v.
International Soc'y. for Krishna Consciousness, 452 U.S.
640, 647, 101 S.Ct. 2559, 2564, 69 L.Ed.2d 298 (1981);
Adderley v. Florida, 385 U.S. 39, 48, 87 S.Ct. 242, 246,
17 L.Ed.2d 149 (1966). Accordingly, in evaluating a
citizen's right to express his opinion on public property,
the Court has established certain boundaries within which
it balances a citizen's First Amendment rights and the
government's interest in limiting the use of its property. In
a traditional public forum, such as a park or a street, the
government's power to limit expressive activity is severely
curtailed:
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“For the State to enforce a content-
based exclusion it must show that
its regulation is necessary to serve
a compelling state interest and that
it is narrowly drawn to achieve that
end.... The State may also enforce
regulations of the time, place,
and manner of expression which
are content-neutral, are narrowly
tailored to serve a significant
government interest, and leave
open ample alternative channels of
communication.”

Airport Comm'rs. of Los Angeles v. Jews for Jesus, 482
U.S. 569, 573, 107 S.Ct. 2568, 2571, 96 L.Ed.2d 500 (1987)
(quoting Perry Educ. Ass'n. v. Perry Local Educators'
Assn., 460 U.S. 37, 45, 103 S.Ct. 948, 955, 74 L.Ed.2d 794
(1983)). The same analysis applies to speech on property
which is not a traditional public forum, but which has been
intentionally designated a public forum for a certain time

period. 7  In a nonpublic forum, however, the government
may limit expressive activity with less exacting scrutiny
by the courts. Such regulations are upheld in a nonpublic
forum if they are reasonable and not merely the result of
disagreement with the speaker's point of view. Jews for
Jesus, 482 U.S. at 573, 107 S.Ct. at 2571; Cornelius v.
NAACP Legal Defense and Educ. Fund, 473 U.S. 788, 806,
105 S.Ct. 3439, 3451, 87 L.Ed.2d 567 (1985); Members of
City Council v. Taxpayers for Vincent, 466 U.S. 789, 812,
104 S.Ct. 2118, 2133, 80 L.Ed.2d 772 (1984).

We agree with the district court that the city commission
designated their meeting a public forum when the
commission intentionally opened it to the public and

permitted public discourse on agenda items. 8  As noted
by the district court, although the commission need
not have created this forum in the first place, once
it did so, the commission became bound by the same
standards that apply in the case of a traditional
public forum. Content-neutral time, place and manner
restrictions are permissible if they are narrowly drawn
to achieve a significant governmental interest and if they
allow communication through other channels. Content-
based exclusions must be narrowly tailored to effectuate

a compelling governmental interest. We address each
question separately.

A. Content
The government's purpose in limiting one's speech in a
public forum constitutes the “controlling consideration”
in determining *1332  content neutrality. Ward v. Rock
Against Racism, 491 U.S. 781, ––––, 109 S.Ct. 2746, 2754,
105 L.Ed.2d 661 (1989). Even if a limitation on speech
incidentally affects only some speakers, “[a] regulation
that serves purposes unrelated to the content of expression
is deemed neutral.... Government regulation of expressive
activity is content-neutral so long as it is ‘justified without
reference to the content of the regulated speech.’ ” Id. at
––––, 109 S.Ct. at 2754 (quoting Clark v. Community for
Creative Non–Violence, 468 U.S. 288, 293, 104 S.Ct. 3065,
3069, 82 L.Ed.2d 221 (1984)).

The district court found that Jones had complied with
the time, place and manner restrictions imposed on the
meeting and was silenced because of the content of his
speech. We disagree. In our opinion, the mayor's actions
resulted not from disapproval of Jones' message but
from Jones' disruptive conduct and failure to adhere
to the agenda item under discussion. Jones began by
admonishing the commission to act more prudently in its
spending habits, particularly with respect to its spending
on waste disposal. The commissioners' general fiscal
habits were not the topic of debate, however, and the
mayor quickly directed Jones to speak only on the relevant
issue. Jones' retort—that his comments were germane and
that it was the mayor's “problem” if he failed to recognize
this—was also irrelevant, and Jones was warned that
any further outbursts would result in his removal. Jones
responded, “I don't think you're big enough,” and was
expelled. The substance of Jones' views on the agenda
item was thus never expressed. We decline to rule that his
expulsion was based on disapproval of the content of his
opinion in view of this fact.

One could reasonably infer from both Jones' opening
comment and his mannerisms that his opinion would be
critical of the commission's actions. In this sense, the
mayor could have disapproved of the content of Jones'
message. However, we also realize and emphasize that we
necessarily must view this brief incident from hindsight,
and we are hesitant to speculate about the mayor's exact
mindset at the moment he ordered Jones' removal. The
mayor testified at trial that he perceived that Jones'
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disruptive behavior would worsen if ignored, that Jones
presented a possible threat of violence to the commission,
and that Jones was questioning the mayor's authority to
preside over the session. In view of this testimony and
the plain fact that Jones did fail to address the subject
of senior citizen discounts, we conclude that Jones has
not demonstrated that the mayor's actions resulted from
disapproval of Jones' message rather than from the need
to continue the orderly progression of an already lengthy
commission meeting.

B. Significant Governmental Interest
A valid time, place and manner regulation must be
“narrowly tailored to serve a significant governmental
interest.” The Supreme Court has recognized the
significance of the government's interest in conducting
orderly, efficient meetings of public bodies. In City of
Madison, Joint School Dist. v. Wisconsin Employment
Relations Comm'n, 429 U.S. 167, 97 S.Ct. 421, 50 L.Ed.2d
376 (1976), a case considered persuasive by the district
court, a teachers' union charged that the school board
had committed a prohibited labor practice in allowing
a non-union teacher to speak on a matter subject to
collective bargaining at an open school board meeting.
The Supreme Court held that the First Amendment
permitted teachers to speak at public meetings of the
school board, even if they are not union representatives
and even if “such speech is addressed to the subject of
pending collective-bargaining negotiations.” Id. at 169,
97 S.Ct. at 423. The Court deemed the union's attempt
to limit “participation in public discussion of public
business ... to one category of interested individuals” the
“antithesis of [the] constitutional guarantees.” Id. at 175–
76, 97 S.Ct. at 426. The Court qualified its broad language,
however, with this relevant statement: “Plainly, public
bodies may confine their meetings to specified subject matter
and may hold nonpublic sessions to transact business.”
Id. at 176 n. *1333  8, 97 S.Ct. at 426 n. 8 (emphasis
added). Justice Stewart discussed this qualification in his
concurrence:

A public body that may make
decisions in private has broad
authority to structure the discussion
of matters that it chooses to open to
the public. Such a body surely is not
prohibited from limiting discussion

at public meetings to those subjects
that it believes will be illuminated
by the views of others and in trying
to best serve its informational needs
while rationing its time.

Id. at 180, 97 S.Ct. at 427 (Stewart, J., concurring).

We believe this reasoning controls the instant case and
consider the mayor's interest in controlling the agenda
and preventing the disruption of the commission meeting
sufficiently significant to satisfy this governmental interest
prong of the analysis. Unlike the situation in City of
Madison, the mayor was not attempting to limit the
discussion to one category of interested individuals. The
topic of senior citizen discounts arose at 10:30 p.m.,
approximately two and one half hours after the meeting
began. Although Jones was the only member of the public

scheduled to speak on this subject, 9  and although the
record does not reveal the number of topics covered in any
one commission meeting, we feel that the mayor certainly
had an important interest in confining Jones to the topic at
hand and in preventing disruption of the meeting. To hold
otherwise—to deny the presiding officer the authority to
regulate irrelevant debate and disruptive behavior at a
public meeting—would cause such meetings to drag on
interminably, and deny others the opportunity to voice
their opinions.

The Eighth Circuit's opinion in Wright v. Anthony, 733
F.2d 575 (8th Cir.1984), comports with our reasoning.
In Wright the plaintiff claimed a violation of his First
Amendment rights when a congressman silenced him at
a public hearing on social security reform. The plaintiff
had been given informal notice to limit his presentation
to five minutes; the plaintiff had finished only half of
this presentation when he exceeded this time limit and
was interrupted. The Eighth Circuit affirmed the district
court's dismissal of the plaintiff's complaint, holding
that the congressman's actions constituted a reasonable
attempt to regulate the time, place and manner of the
plaintiff's speech. The court recognized the significance
of the congressman's interest in running the meeting,
stating: “[T]he [time, place and manner] restriction may
be said to have served a significant governmental interest
in conserving time and in ensuring that others had an
opportunity to speak.” Id. at 577.
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C. Narrowly Tailored Means
The mayor's actions must also be narrowly tailored to
achieve this interest. As recently clarified by the Supreme
Court, the means adopted by the government need not be
the least-intrusive or least-restrictive means to satisfy this
prong of the analysis. Instead, “the requirement of narrow
tailoring is satisfied ‘so long as the ... regulation promotes
a substantial government interest that would be achieved
less effectively absent the regulation.’ ” Rock Against
Racism, 491 U.S. at ––––, 109 S.Ct. at 2758 (quoting
United States v. Albertini, 472 U.S. 675, 689, 105 S.Ct.
2897, 2906, 86 L.Ed.2d 536 (1985)). The analysis does not
hinge on the “ ‘judge's agreement with the responsible
decisionmaker concerning the most appropriate method
for promoting significant government interests' or the
degree to which those interests should be promoted.”
Rock Against Racism, 491 U.S. at ––––, 109 S.Ct. at 2758
(quoting Albertini, 472 U.S. at 689, 105 S.Ct. at 2906).

The district court found that Jones was “quite clearly
laying the groundwork for a presentation focusing on
the senior citizen discount issue.” 679 F.Supp. at 1547
(emphasis added). The court apparently opined that
Jones had not wandered far from the subject of the
agenda item and *1334  that if left alone, Jones would
immediately proceed to it. We could agree. It is also
possible, however, that Jones would have continued to
wander from the subject in question and unduly prolong
the meeting. This is a judgment call that a presiding officer
and parliamentarian must make without the benefit of
leisure reflection. Rock Against Racism instructs us that

our agreement with the mayor concerning the most
appropriate method of conducting the meeting is not the
test. An erroneous judgment call on the part of a presiding
officer does not automatically give rise to liability for
a constitutional tort. The mayor's actions in this case
constituted a reasonable attempt to confine the speaker to
the agenda item in question, and that conclusion should
end the inquiry. We should not inquire whether we as
presiding officers would have handled the matter in the
same way.

D. Alternative Channels of Communication
The last requirement, that there remain ample alternative
channels of communication, is easily satisfied in this case.
The mayor testified at trial that the city commission
provided for public discussion of non-agenda items at
the end of every meeting. If Jones wanted to discuss the
general fiscal responsibility of the commission or some
other non-agenda item, he would have only had to wait
until the end of the meeting, which was approximately one
half hour from the time Jones took the podium.

We thus conclude that the mayor acted reasonably
in regulating the time, place and manner of Jones'
speech. Accordingly, the judgment of the district court is
REVERSED.

All Citations

888 F.2d 1328

Footnotes
* Honorable Charles R. Butler, U.S. District Judge for the Southern District of Alabama, sitting by designation.

1 The City of Key West, initially an appellant, has dismissed its appeal and is no longer a party in this action.

2 This entire incident was recorded on video tape; this tape forms part of the record on review. For a verbatim transcript of
the entire exchange, see the district court's opinion at 679 F.Supp. 1547, 1550–51.

3 More specifically, Ordinance No. 85–1 provides in relevant part:
Section 1: It shall be unlawful for any person to disturb or interrupt any meeting of the City Commission. The use of
obscene or profane language, physical violence or the threat thereof, or other loud and boisterous behavior which
the presiding officer or a majority of the commission shall determine is intended as a disruption of the meeting and
a failure to comply with any lawful decision or order of the presiding officer or of a majority of the City Commission
shall constitute a disturbance.

Section 3: Any person violating the provisions of this Ordinance may be ejected from the Commission Chambers or
other meeting room for the duration of the meeting or such lesser period as the presiding officer or a majority of the
commission shall determine. Any decision of the presiding officer hereunder shall be subject to appeal pursuant to
Robert's Rules of Order and the by-laws of the Commission.

This ordinance was drafted by the city attorney and enacted only one month prior to this incident.
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4 Prior to Jones' suit in the district court, this criminal charge was tried in the County Court in and for Monroe County. After
a one and one-half day jury trial, Jones was pronounced not guilty of violating the ordinance.

5 In an order dated January 22, 1986, the district court dismissed Jones' claim for punitive damages against the city. The
court thus considered the question of punitive damages only against the mayor.

6 Jones does not challenge by cross-appeal the district court's refusal to pronounce Ordinance 85–1 void for vagueness
or unconstitutionally overbroad.
The mayor's fourth ground of appeal, which challenged the district court's award of compensatory damages, was rendered
moot by the settlement between the city and Jones and eliminated from appellate review.

7 Examples of public forums created by governmental designation include a university's meeting facilities, Widmar v.
Vincent, 454 U.S. 263, 102 S.Ct. 269, 70 L.Ed.2d 440 (1981); a municipal theater, Southeastern Promotions Ltd. v.
Conrad, 420 U.S. 546, 95 S.Ct. 1239, 43 L.Ed.2d 448 (1975); and a school board meeting, City of Madison Joint School
Dist. v. Wisconsin Employment Relations Comm'n, 429 U.S. 167, 97 S.Ct. 421, 50 L.Ed.2d 376 (1976). See Perry Educ.
Ass'n, 460 U.S. at 45, 103 S.Ct. at 955.

8 The parties apparently don't dispute this conclusion, for neither party contends otherwise.

9 The mayor testified that when an agenda item was a controversial one—one that many persons wanted to address—
speakers were generally allotted two or three minutes apiece. The subject of senior citizen discounts was not such a
topic, and Jones was not silenced because he exceeded this pre-set time limitation.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Citizen, proceeding pro se, brought civil rights
action against Florida city under § 1983. The United States
District Court for the Northern District of Florida granted
summary judgment in favor of city.

Holdings: The Court of Appeals held that:

city did not violate citizen's First Amendment rights by
refusing to allow him to maintain structure on city property;

city did not violate citizen's First Amendment rights by
refusing to place him on city commission meeting agenda;

city did not violate citizen's Fourteenth Amendment right to
equal protection by towing his vehicle; and

district court did not abuse its discretion by imposing
sanctions for discovery violation.

Affirmed.

Attorneys and Law Firms

*476  Sherman Lynell Thomas, Apalachicola, FL, pro se.

Gwendolyn Palmer Adkins, Michelle Leigh Buckalew,
Cooper, Monroe, Adkins, Dincman & Spellman, Tallahassee,
FL, for Defendant–Appellee.

Appeal from the United States District Court for the Northern
District of Florida. D.C. Docket No. 07–00357–CV–4–RH–
WCS.

Before BIRCH, HULL and MARCUS, Circuit Judges.

Opinion

PER CURIAM:

**1  Sherman Lynell Thomas, proceeding pro se, appeals
the district court's order granting summary judgment in favor
of the City of Apalachicola (the “City”) in his civil rights
action under 42 U.S.C. § 1983. On appeal, Thomas argues that
the district court: (1) erred in granting summary judgment on
his claim that the City violated his First Amendment rights
by refusing to allow him to maintain a structure on City
property; (2) erred in granting summary judgment on his
claim that the City violated his First Amendment rights by
refusing to place him on a city commission meeting agenda;
(3) erred in granting summary judgment on his claim that
the City violated his Fourteenth Amendment right to equal
protection by towing his vehicle; and (4) abused its discretion
by imposing sanctions for a discovery violation. After careful
review, we affirm.

 We review a district court's grant of summary judgment
de novo, considering all evidence and reasonable inferences
drawn therefrom in the light most favorable to the non-
movant. Ellis v. England, 432 F.3d 1321, 1325 (11th
Cir.2005). Under Fed.R.Civ.P. 56(c), summary judgment
is proper “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to
a judgment as a matter of law.” Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
Because standing is a necessary component of this Court's
jurisdiction to hear cases and controversies under Article
III, we must address the matter first “without deference to
the district court's legal conclusions.” ACLU of Fla., Inc. v.
Miami–Dade County Sch. Bd., 557 F.3d 1177, 1190 (11th
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Cir.2009), petition for cert. filed, (U.S. June 18, 2009) (No.
08–1564). We review the imposition of a discovery sanction
under Fed.R.Civ.P. 37 “for an abuse of discretion and a
determination that the findings of the trial court are fully
supported by the record.” BankAtlantic v. Blythe Eastman
Paine Webber, Inc., 12 F.3d 1045, 1048 (11th Cir.1994).

 First, we find no merit in Thomas's argument that the
district court erred by granting summary judgment on his
claim that the City violated his First Amendment rights by
refusing to allow him to *477  maintain a structure on

City property. 1  “The validity of restrictions on protected
First Amendment expression depends upon the type of
speech and the type of forum being regulated.” Gold Coast
Publ'ns, Inc. v. Corrigan, 42 F.3d 1336, 1344 (11th Cir.1994).
“Traditional public fora are places which by long tradition
or by government fiat have been devoted to assembly and
debate.” Id. (quotations omitted). “Streets and parks have
immemorially been held in trust for the use of the public
and, time out of mind, have been used for purposes of
assembly, communicating thoughts between citizens, and
discussing public questions.” Id. (quotations omitted). Where
a limitation on the time, place, or manner of expression in
traditional public fora is content-neutral—meaning that no
distinction is made based on content—it must be “narrowly
tailored to serve a significant government interest” and
provide “ample alternative channels of communication.” Id.
(quotations omitted).

**2  Here, Ordinance No. 61–4 provides that “[n]o person
shall erect, construct, place or maintain any obstruction or
encroachments whatever on the streets, alleys or sidewalks
of the City except where a permit has been issued by the
City permitting the same.” Since Ordinance 61–4 expressly
regulates all structures “on the streets, alleys or sidewalks
of the City”—areas that are typically considered public fora
within the meaning of the First Amendment, see id.—it is
a content-neutral regulation that must be narrowly tailored
to serve a significant government interest and provide ample
alternative channels of communication. See id.

 The record shows that Ordinance 61–4 serves the City's
significant interest in the public's health, safety and general
welfare by preventing the encroachment of *478  structures
on City property, and by protecting the public from any
hazardous structures or materials placed on City property.
See Coalition for the Abolition of Marijuana Prohibition v.
City of Atlanta, 219 F.3d 1301, 1318 (11th Cir.2000) (“To
demonstrate the significance of its interest, the City is not

required to present detailed evidence ..., [but] is entitled
to advance its interests by arguments based on appeals to
common sense and logic.”) (quotations omitted); see also
id. at 1319 (“[M]unicipal authorities, as trustees for the
public, have the duty to keep their communities' streets open
and available for the movement of people and property,
the primary purpose to which the streets are dedicated.”)
(quotations omitted). Further, the Ordinance is narrowly
tailored by providing a permitting process to vet whether
structures built on City-owned property are in the interest of
the public's health, safety and general welfare. See Jones v.
Heyman, 888 F.2d 1328, 1333 (11th Cir.1989) (“the means
adopted by the government need not be the least-intrusive
or least-restrictive ... so long as the ... regulation promotes a
substantial government interest that would be achieved less
effectively absent the regulation”). Finally, the Ordinance
allows structures to be built with proper permitting, and does
not target other forms of speech, which indicates that adequate
alternative avenues of communication remain open. See Ward
v. Rock Against Racism, 491 U.S. 781, 802, 109 S.Ct. 2746,
105 L.Ed.2d 661 (1989) (“That the city's limitations on
volume may reduce to some degree the potential audience for
respondent's speech is of no consequence, for there has been
no showing that the remaining avenues of communication
are inadequate.”). Because Thomas has failed to dispute that
Ordinance 61–4 is narrowly tailored to serve a significant
government interest and provides ample alternative channels
of communication, the district court did not err in granting

summary judgment on this First Amendment claim. 2

 We are likewise unpersuaded by Thomas's argument that
the district court erred by granting summary judgment
on his claim that the City violated his First Amendment
rights by refusing to place him on the agenda for a city
commission meeting. Speech at city commission meetings
may be restricted to specified subject matter. Rowe v. City
of Cocoa, Fla., 358 F.3d 800, 802 (11th Cir.2004). In other
words, city commission meetings are “limited public fora,”
and “the government may restrict access ... by content-neutral
conditions for the time, place, and manner of access, all
of which must be narrowly tailored to serve a significant
government interest.” Id. at 802–03 (quotations omitted).
“There is a significant governmental interest in conducting
orderly, efficient meetings of public bodies,” and “[o]ne
recognized way to conduct orderly, efficient meetings ... is for
public bodies, such as a city council, to confine their meetings
to specified subject matter.” Id. at 803.
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**3   On the record here, it was undisputed that Thomas
refused to submit a specific topic to the city administrator
for inclusion on the agenda prior to the meeting. Further, he
was permitted to speak *479  during the public comment
portion of the meeting. Because city commission meetings are
limited public fora, the City had authority to make content-
neutral conditions for the time, place, and manner of access,
so long as they were narrowly tailored to serve a significant
government interest. See Rowe, 358 F.3d at 803. Prior to
the meeting, the City instituted a new policy that required
persons to submit a specific topic before being included on
the agenda for city commission meetings. Before instituting
this policy, it had difficulties conducting efficient meetings
because persons would provide vague topics and speak for
a long time, causing the meetings to last an unreasonable
amount of time. Because this restriction was content-neutral,
merely regulated the time, place, and manner of speech,
and was narrowly tailored to serve a significant government
interest, the district court did not err in granting summary

judgment on this claim. See id. 3

 We also do not agree with Thomas's claim that the district
court erred in granting summary judgment on his claim
that the City violated his Fourteenth Amendment right
to equal protection. The Equal Protection Clause of the
Fourteenth Amendment requires state governments to treat
similarly situated individuals alike. Campbell v. Rainbow
City, Ala., 434 F.3d 1306, 1313 (11th Cir.2006). Thus,
“unequal application of a facially neutral statute may violate
the Equal Protection Clause.” Strickland v. Alderman, 74 F.3d
260, 264 (11th Cir.1996). In order to prevail based upon
the application of a facially neutral statute, a plaintiff must
show that: (1) “[he] was treated differently than similarly
situated persons”; and (2) “the defendant unequally applied
the facially neutral statute for the purpose of discriminating
against [him].” Id.

 Thomas argues that the City treated several similarly situated
persons differently by failing to leave notices on vehicles near

residences owned by the chief of police, Anderson Williams,
and Fred Reeder, a white neighbor. However, Thomas did not
allege that the vehicle near Williams's residence was located
in a right of way, and thus Williams was not similarly situated.
See id. While Thomas asserted that the vehicle near Reeder's
residence was located in the City's right of way, there is no
evidence that the City failed to enforce the towing policy on
Reeder's vehicle “for the purposes of discriminating against”
Thomas. See id. Instead, the record shows that the City tagged
numerous vehicles pursuant to the policy during the summer
of 2007 and did not specifically target Thomas's vehicle.
Accordingly, the district court did not err in granting summary

judgment in favor of the City on this claim. 4

 Lastly, we find no merit in Thomas's claim that the district
court abused its *480  discretion by finding that he failed to
comply with his discovery obligations and ordering payment
of costs and attorney's fees of $900 to the City. If a party
fails to appear at his own deposition or serve his answers,
objections, or written response to interrogatories, a district
court “must require the party failing to act, the attorney
advising that party, or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the
failure was substantially justified or other circumstances
make an award of expenses unjust.” Fed.R.Civ.P. 37(d).

**4  As the record shows, Thomas does not dispute that
he refused to attend his deposition without good cause.
Therefore, the district court did not abuse its discretion by
ordering payment of costs and attorney's fees to the City. See
id.

AFFIRMED. 5

All Citations

348 Fed.Appx. 474, 2009 WL 3172152

Footnotes
1 As an initial matter, however, we reject the City's argument that Thomas did not have standing to bring this claim. Standing

requires the plaintiff to show: (1) that he suffered, or faced an imminent, but not merely hypothetical, prospect of suffering,
“an invasion of a legally protected interest resulting in a concrete and particularized injury,” (2) that the injury was “caused
by the defendant's complained-of actions,” and (3) that the “injury or threat of injury must likely be redressible by a
favorable court decision.” ACLU, 557 F.3d at 1190 (quotations omitted). “[E]ach element must be supported in the same
way as any other matter on which the plaintiff bears the burden of proof, i.e., with the manner and degree of evidence
required at the successive stages of the litigation.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992). On the record here, Thomas had standing to challenge the City's refusal to allow him to maintain his
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structure because: (1) Thomas suffered injury when the City requested that he remove the structure under Ordinance 61–
4, see Granite State Outdoor Adver., Inc. v. City of Clearwater,Fla., 351 F.3d 1112, 1117 (11th Cir.2003) (holding that a
plaintiff suffered injury sufficient to confer standing to challenge the constitutionality of an ordinance after the City denied
his application for a billboard permit under that ordinance); (2) this injury was causally related to the alleged constitutional
violations challenged; and (3) it is likely that the injury would be redressed by a favorable decision because the City does
not argue that Thomas's structure failed to meet the requirements of other unchallenged statute or ordinances. See KH
Outdoor, L.L.C. v. Clay County, Fla., 482 F.3d 1299, 1303–04 (11th Cir.2007) (holding that a plaintiff failed to satisfy the
redressibility requirement where his application for a billboard permit did not meet the requirements of other unchallenged
statutes and regulations). Indeed, while Thomas agreed to remove the structure from the right of way, he did so only after
the City denied his permit application. Further, even if Thomas does not intend to rebuild the structure there, he is not
consequentially prohibited from seeking redress in damages for a prior injury. See City of Los Angeles v. Lyons, 461 U.S.
95, 105, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983) (noting that a plaintiff's failure to allege a sufficient likelihood of future
injury does not affect his standing to claim damages for a prior injury).

2 Notably, Thomas has never argued that Ordinance 61–4 or the municipal code granted the City “unbridled discretion”
in the denial of his permit application, and the record is not developed on this issue. While we read briefs filed by pro
se litigants liberally, Timson v. Sampson, 518 F.3d 870, 874 (11th Cir.), cert. denied, 555 U.S. 840, 129 S.Ct. 74, 172
L.Ed.2d 67 (2008), we will not act as de facto counsel for the appellant or otherwise rewrite a deficient pleading. GJR
Invs., Inc. v. County of Escambia, 132 F.3d 1359, 1369 (11th Cir.1998).

3 To the extent that Thomas's appellate brief raises a First Amendment retaliation claim against the City based on its refusal
to include him on the agenda for the meeting and its towing of his vehicle, he did not raise these claims brief before the
district court. Accordingly, he has waived any argument in this regard on appeal. See Access Now, Inc. v. S.W. Airlines,
Co., 385 F.3d 1324, 1331 (11th Cir.2004) (“[A]n issue not raised in the district court and raised for the first time in an
appeal will not be considered by this [C]ourt.” (quotations omitted)).

4 Finally, Thomas's initial appellate brief does not argue that the district court erred in granting summary judgment in favor of
the City on his equal protection claim regarding the City's failure to post a “Slow Children at Play” sign near his residence.
Thus, he has abandoned this claim on appeal. See Horsley v. Feldt, 304 F.3d 1125, 1131 n. 1 (11th Cir.2002).

5 In addition, Thomas's motion to dismiss and remand by default with prejudice is DENIED.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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TO: Honorable Mayor & Members of the 
Biscayne Park Village Commission 

 
FROM: Commissioner William Tudor 

 
DATE: July 24, 2019 

 

TITLE: Discussion re: Establishment of Commission meeting procedures 
 
 

Recommendation 
 

I am recommending that the Commission establish comprehensive policies and 
procedures for conducting Commission meetings to assist the Commission, staff and 
residents in fostering an environment of trust, consistency, efficiency, and transparency. 

 
Background 

 

The Village Charter provides that the Commission shall determine its own rules or 
procedure and order of business. Although the Commission has established 
Resolutions covering several key topics, it has failed to memorialize comprehensive 
policies and procedures for conducting Commission meetings. 

 
 

Resource Impact 
 

Resource impact should be nominal. 

 

Attachment 
 

1. Village of Biscayne Park Proposed Resolution 2018-05 
2. Miami Dade County Commission Rules of Procedures, specifically Part 5, Part 6, 

and Part 7. 
3.  Montclair, CA, specifically 2.14.020, 2.14.030, 2.14.040, and 2.14.050 
4. Village of Biscayne Park Citizens Bill of Rights 
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The above “WHEREAS” clauses are hereby ratified and confirmed as being true 

less than 24 hours’ notice to each member and the public, or such shorter time 

–



 

 

“8 Day Rule”).

a regular meeting of the Commission and the citizen’s presentation 

“4 Day Rule”).



 

 

–

–



 

 

officer shall submit to the Commission the question, “Shall the decision of the 
chair be sustained?” and th



 

 



 

 

                                                           
1 Rules in this Resolution that are based on provisions of the Village Charter may not be suspended, except by vote 
of the Village electors. 
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(4)

(5)

(6)

(7)
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(9)

(10)

(11)

CITIZENS' BILL OF RIGHTS

This government has been created to protect the governed, not the governing. In order to provide
the public with full and accurate information, to promote efficient administration management, to
make government more accountable, and to insure to all persons fair and equitable treatment, the
following rights are guaranteed:

Convenient Access. Every person has the right to transact Village business with a
minimum of personal inconvenience. It shall be the duty of the Mayor, the Commission and
the Manager to provide, within budgetary limitations, reasonably convenient times and places
for registration and voting, for required inspections, and for transacting business with the
Village.
Truth in Government. No Village official or employee shall knowingly furnish false information
on any public matter, nor knowingly omit significant facts when giving requested information to
members of the public.
Public Records. Records of the Village, its agencies, boards, committees, authorities and
departments shall be open for inspection at reasonable times and places convenient to the
public, to the extent required by law.
Minutes and Ordinance Register. The Clerk shall maintain and make available for public
inspection a register separate from the minutes showing the votes of each Commission
member on all ordinances and resolutions listed by descriptive title. The register shall be
available for public inspection not later than 60 days after the conclusion of the meeting at
which action was taken.
Right to be Heard. So far as the orderly conduct of public business permits, any interested
person has the right to appear before the Commission or agency, board, committee, authority
or department for the presentation, adjustment or determination of an issue, request, or
controversy within the jurisdiction of the Village. Matters shall be scheduled for the
convenience of the public. The Commission shall adopt agenda procedures and schedule
hearings in a manner that will enhance the opportunity for public participation. Nothing herein
shall prohibit any governmental entity or agency from imposing reasonable time limits and
procedures for the presentation of a matter.
Right to Notice. Persons entitled to notice of a Village hearing shall be timely informed as to
the time, place and nature of the hearing and the legal authority pursuant to which the hearing
is to be held. Failure by an individual to receive such notice shall not constitute mandatory
grounds for canceling the hearing or rendering invalid any determination made at such
hearing. Copies of proposed ordinances or resolutions shall be made available at a
reasonable time prior to the hearing, unless the matter involves an emergency ordinance or
resolution.
No Unreasonable Postponements. No matter, once having been placed on a formal agenda
by the Village, shall be postponed to another date except for good cause shown.
Right to Public Hearing. Upon a timely written request from any interested party and after
presentation of the facts to and approval by the Commission, a public hearing shall be held
upon any significant policy decision which is not subject to subsequent administrative or
legislative review and hearing.
At any zoning or other hearing in which review is exclusively by certiorari, a party or his/her
counsel shall be entitled to present his/her case or defense by oral or documentary evidence,
to submit rebuttal evidence, and to conduct such cross examination as may be required for a
full and true disclosure of the facts. The decision of such agency, board, department or
authority must be based upon the facts in the record. Procedural rules establishing
reasonable time and other limitations may be promulgated and amended from time to time.

Notice of Action and Reasons. Prompt notice shall be given of the denial in whole or in
part of a request of an interested person made in connection with any Village administrative
decision or proceeding when the decision is reserved at the conclusion of the hearing. The
notice shall be accompanied by a statement of the grounds for denial.
Managers' Report. The Manager shall periodically make a public status report on all major
matters pending or concluded within his/her areas of concern.
Budgeting. In addition to any budget required by state law, the Manager shall prepare a
budget showing the cost of each department for each budget year. Prior to the Commission's



(B)

(C)

first public hearing on the proposed budget required by state law, the Manager shall issue a
budget summary setting forth the proposed cost ofeach individual department and reflecting
the personnel for each department, the purposes therefore, and the amount of any
contingency and carryover funds.

The foregoing enumeration of citizens' rights vests large and pervasive powers in the
citizenry of the Village. Such power necessarily carries with it responsibility of equal magnitude for
the successful operation of government in the Village. The orderly, efficient and fair
operation of government requires the participation of individual citizens exercising their rights with
dignity and restraint so as to avoid any sweeping acceleration in the cost of government
because of the exercise of individual prerogatives, and for individual citizens to grant respect for
the dignity of public office.
All provisions of this Bill of Rights shall be construed to be supplementary to and not in conflict with
the general laws of Florida and the Home Rule Charter of Miami-Dade County, Florida.


