
The Village of Biscayne Park
600 NE 114th St., Biscayne Park, FL 33161
Telephone: 305 899 8000   Facsimile:  305 891 7241

AGENDA

WORKSHOP 

DISCUSSION ON COMMISSION MEETINGS PROCEDURES 

AND VILLAGE CODE

Log Cabin - 640 NE 114th Street

Biscayne Park, FL 33161

Wednesday, July 24, 2019 7:00pm

In accordance with the provisions of F.S. Section 286.0105, should any person seek to appeal any decision made by the

Commission with respect to any matter considered at this meeting, such person will need to ensure that a verbatim record of

the proceedings is made; which record includes the testimony and evidence upon which the appeal is to be based.

In accordance with the Americans with Disabilities Act of 1990, persons needing special accommodation to participate in the

proceedings should call Village Hall at (305) 899 8000 no later than four (4) days prior to the proceeding for assistance.

DECORUM - All comments must be addressed to the Commission as a body and not to individuals. Any person making

impertinent or slanderous remarks, or who becomes boisterous while addressing the Commission, shall be barred from

further audience before the Commission by the presiding officer, unless permission to continue or again address the

commission is granted by the majority vote of the Commission members present. No clapping, applauding, heckling or verbal

outbursts in support or in opposition to a speaker or his/her remarks shall be permitted. No signs or placards shall be

allowed in the Commission Chambers. Please mute or turn off your cell phone or pager at the start of the meeting. Failure to

do so may result in being barred from the meeting.  Persons exiting the Chamber shall do so quietly.

           Indicates back up documents are provided.
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2 Roll Call

Mayor Truppman

Vice-Mayor Samaria

Commissioner Johnson-Sardella

Commissioner Tudor

Commissioner Wise

3 Pledge of Allegiance

4 Public Comments Related to Agenda Items / Good & Welfare

5 Information / Updates

5.a   Discussion on Commission Meetings Policies & Procedures 

5.b   Discussion on Amendments to Section 2-30 of the Village Code

Call to Order

Comments from the public relating to topics that are on the agenda, or other general topics.

Agenda Workshop Discussion on Commission Meetings Procedures and Village Code 

July 24, 2019
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6 Announcements
Parks & Parkway Advisory Board, Thursday July 25, 2019 7:00pm 
Planning & Zoning Board, Monday August 5, 2019 6:30pm 

Our next Regular Commission Meeting will be held on Tuesday, August 06, 2019 at 7:00pm

Second Workshop Budget FY 2019-2020 on July 30, 2019, 7:00pm
Budget FY 2019-2020 - First Hearing will be held on Tuesday, August 6, 2019 at 6:30pm

Agenda Workshop Discussion on Commission Meetings Procedures and Village Code 

July 24, 2019
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VILLAGE OF BISCAYNE PARK 
Village Commission Agenda Report Item # 5.a 

 
REGULAR MEETING 

 

TO: Honorable Mayor & Members of the 
Biscayne Park Village Commission 

 
FROM: Commissioner William Tudor 

 
DATE: July 24, 2019 

 

TITLE: Discussion re: Establishment of Commission meeting procedures 
 
 

Recommendation 
 

I am recommending that the Commission establish comprehensive policies and 
procedures for conducting Commission meetings to assist the Commission, staff and 
residents in fostering an environment of trust, consistency, efficiency, and transparency. 

 
Background 

 

The Village Charter provides that the Commission shall determine its own rules or 
procedure and order of business. Although the Commission has established 
Resolutions covering several key topics, it has failed to memorialize comprehensive 
policies and procedures for conducting Commission meetings. 

 
 

Resource Impact 
 

Resource impact should be nominal. 

 

Attachment 
 

1. Village of Biscayne Park Proposed Resolution 2018-05 
2. Miami Dade County Commission Rules of Procedures, specifically Part 5, Part 6, 

and Part 7. 
3.  Montclair, CA, specifically 2.14.020, 2.14.030, 2.14.040, and 2.14.050 
4. Village of Biscayne Park Citizens Bill of Rights 

 
 

Prepared by: Commissioner William Tudor 

 

July 24,2019 

Item # 5.a 
Page 1 of   1

 

 



 

 

 

The above “WHEREAS” clauses are hereby ratified and confirmed as being true 

less than 24 hours’ notice to each member and the public, or such shorter time 

–



 

 

“8 Day Rule”).

a regular meeting of the Commission and the citizen’s presentation 

“4 Day Rule”).



 

 

–

–



 

 

officer shall submit to the Commission the question, “Shall the decision of the 
chair be sustained?” and th



 

 



 

 

                                                           
1 Rules in this Resolution that are based on provisions of the Village Charter may not be suspended, except by vote 
of the Village electors. 



 

 





























































































































(A)

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

CITIZENS' BILL OF RIGHTS

This government has been created to protect the governed, not the governing. In order to provide
the public with full and accurate information, to promote efficient administration management, to
make government more accountable, and to insure to all persons fair and equitable treatment, the
following rights are guaranteed:

Convenient Access. Every person has the right to transact Village business with a
minimum of personal inconvenience. It shall be the duty of the Mayor, the Commission and
the Manager to provide, within budgetary limitations, reasonably convenient times and places
for registration and voting, for required inspections, and for transacting business with the
Village.
Truth in Government. No Village official or employee shall knowingly furnish false information
on any public matter, nor knowingly omit significant facts when giving requested information to
members of the public.
Public Records. Records of the Village, its agencies, boards, committees, authorities and
departments shall be open for inspection at reasonable times and places convenient to the
public, to the extent required by law.
Minutes and Ordinance Register. The Clerk shall maintain and make available for public
inspection a register separate from the minutes showing the votes of each Commission
member on all ordinances and resolutions listed by descriptive title. The register shall be
available for public inspection not later than 60 days after the conclusion of the meeting at
which action was taken.
Right to be Heard. So far as the orderly conduct of public business permits, any interested
person has the right to appear before the Commission or agency, board, committee, authority
or department for the presentation, adjustment or determination of an issue, request, or
controversy within the jurisdiction of the Village. Matters shall be scheduled for the
convenience of the public. The Commission shall adopt agenda procedures and schedule
hearings in a manner that will enhance the opportunity for public participation. Nothing herein
shall prohibit any governmental entity or agency from imposing reasonable time limits and
procedures for the presentation of a matter.
Right to Notice. Persons entitled to notice of a Village hearing shall be timely informed as to
the time, place and nature of the hearing and the legal authority pursuant to which the hearing
is to be held. Failure by an individual to receive such notice shall not constitute mandatory
grounds for canceling the hearing or rendering invalid any determination made at such
hearing. Copies of proposed ordinances or resolutions shall be made available at a
reasonable time prior to the hearing, unless the matter involves an emergency ordinance or
resolution.
No Unreasonable Postponements. No matter, once having been placed on a formal agenda
by the Village, shall be postponed to another date except for good cause shown.
Right to Public Hearing. Upon a timely written request from any interested party and after
presentation of the facts to and approval by the Commission, a public hearing shall be held
upon any significant policy decision which is not subject to subsequent administrative or
legislative review and hearing.
At any zoning or other hearing in which review is exclusively by certiorari, a party or his/her
counsel shall be entitled to present his/her case or defense by oral or documentary evidence,
to submit rebuttal evidence, and to conduct such cross examination as may be required for a
full and true disclosure of the facts. The decision of such agency, board, department or
authority must be based upon the facts in the record. Procedural rules establishing
reasonable time and other limitations may be promulgated and amended from time to time.

Notice of Action and Reasons. Prompt notice shall be given of the denial in whole or in
part of a request of an interested person made in connection with any Village administrative
decision or proceeding when the decision is reserved at the conclusion of the hearing. The
notice shall be accompanied by a statement of the grounds for denial.
Managers' Report. The Manager shall periodically make a public status report on all major
matters pending or concluded within his/her areas of concern.
Budgeting. In addition to any budget required by state law, the Manager shall prepare a
budget showing the cost of each department for each budget year. Prior to the Commission's



(B)

(C)

first public hearing on the proposed budget required by state law, the Manager shall issue a
budget summary setting forth the proposed cost ofeach individual department and reflecting
the personnel for each department, the purposes therefore, and the amount of any
contingency and carryover funds.

The foregoing enumeration of citizens' rights vests large and pervasive powers in the
citizenry of the Village. Such power necessarily carries with it responsibility of equal magnitude for
the successful operation of government in the Village. The orderly, efficient and fair
operation of government requires the participation of individual citizens exercising their rights with
dignity and restraint so as to avoid any sweeping acceleration in the cost of government
because of the exercise of individual prerogatives, and for individual citizens to grant respect for
the dignity of public office.
All provisions of this Bill of Rights shall be construed to be supplementary to and not in conflict with
the general laws of Florida and the Home Rule Charter of Miami-Dade County, Florida.
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VILLAGE OF BISCAYNE PARK      
Village Commission Agenda Report                                Item # 5.b 
  
REGULAR MEETING 

 
 TO:  Members of the Biscayne Park Village Commission 
 

 FROM: Mayor Tracy Truppman 
 
 DATE:  July 24, 2019 
 
TITLE:      Discussion of Amending Section 2-30 of the Village’s Code 
 

 
Recommendation 
 
At the advice of the Village Attorney, I propose the Commission discuss certain 
amendments to Section 2-30 of the Village’s Code of Ordinances.  The objective of these 
proposed amendments is to improve upon the rules and policies governing the Village’s 
boards and committees in an effort to set certain legal compliance standards.  The 
proposed amendments would require one hour of annual ethics training to sit on a Village 
board or committee.  It would also provide better procedures for boards and committees 
to ensure compliance with Sunshine Law and applicable public records laws. 
 
Financial Impact 
 
TBD 
 
Attachment(s) 

 
▪ Herald Tribune article regarding legal issues with advisory board Sunshine Law 

compliance City of Sarasota 
▪ Florida cases discussing legal issues in advisory board compliance 

 
 

 
Tracy Truppman, Mayor  



By JESSIE VAN BERKEL
Posted Nov 1, 2012 at 2:05 PM

The city has had to pay about $100,000 in legal fees this
year over open meeting violations

Advice has come at a high cost for Sarasota this year.

An artist, historian, store owner and dozens of others volunteer on the city’s 21
advisory boards and help commissioners make decisions that impact thousands.
They are the “lifeblood” of Sarasota, City Manager Tom Barwin said.

But in a city with a fierce legal watchdog and a state with stringent open records
laws, they are also a liability.

Government-in-the-Sunshine Law and public record missteps have cost Sarasota
about $100,000 in legal fees since this spring and local attorney Andrea
Mogensen’s firm has garnered the majority of the money. The firm doggedly
monitors local government for missteps and last week filed a suit claiming
Sarasota’s advisory boards have a widespread problem: Members conducting
public business through private email accounts, text messages and social media.

Michael Barfield, a paralegal with Mogensen’s firm, watched from the back of
City Hall chambers as about 60 advisory board members trickled in for an open
records refresher course, intended to prevent further breaches of the law.

Before starting on the review, City Auditor and Clerk Pam Nadalini wryly
suggested that if city officials could not answer a public records question, perhaps
Barfield could.

“He’s an expert,” she said to laughter.

Sarasota advisory boards dogged by costly

Sunshine Law missteps

https://www.heraldtribune.com/


Mogensen’s firm is unique, said Jon Kaney, general counsel for the First
Amendment Foundation. No other attorney in Florida is so active in open
government lawsuits.

The best way to prevent costly violations, Kaney said, is to give advisory board
members copies of the law and drill requirements into them: Do not talk to other
board members outside of meetings. Do not email about city business from a
private account.

Sarasota volunteers have gone through the rules time and again, including 90
members who showed up for refresher sessions in the last couple of weeks.

People just have not got the message, Barfield said.

“We believe the violations are so pervasive that a court needs to take action, step
in and hold the city’s feet to the fire, if you will, on its obligations under the
public records act,” he said.

Advisory boards recommend how to spend taxpayer money, and Sunshine and
public records laws are intended to keep that conversation accessible.

Florida’s laws on open government are some of the most far-reaching in the
country. Under the state Constitution, virtually everything is public.

In 1974, the Florida Supreme Court determined advisory committees are subject
to the same Sunshine Law requirements as elected officials. If a commissioner or
public board member knowingly violates the open records law, it is a
misdemeanor offense, punishable by up to 60 days in jail and a $500 fine.

Mogensen’s firm solidified its reputation as an enforcer — her opponents
sometimes argue “abuser” would be a better term — of the law in 2009 after
representing the nonprofit Citizens for Sunshine Inc. in an open records case
against Venice City Council. The parties settled and Mogensen received
$750,000 in legal fees.

During the past two years, the firm has sued Sarasota for Sunshine Law
violations that include a public art steering committee holding meetings without
notifying the public and members of a civil service board discussing the actions



of a police officer outside of a public meeting. Sarasota has paid the firm nearly
$100,000 for the cases.

Barfield has an ongoing public records lawsuit against the Downtown
Improvement District advisory board, claiming two members deleted emails that
they are required to keep and used personal email accounts for public matters.

Both men had to turn over their computers so a forensic computer expert could
examine them — an awful experience that “breaks our heart,” Nadalini said
during the recent refresher presentation to advisory board members.

City Manager Barwin said he wishes the watchdogs were solution-oriented
rather than adversarial, and worries the lawsuits might discourage advisory
board members from participating.

“We now have a situation where it’s become a business for some, they get legal
fees,” he said.

If the elected officials and their appointees follow the law they will not have
problems, Kaney said. The more costly cases are usually due to hard-headed
ignorance and an unwillingness to comply with requests, he said.

“I’ve hear public officials complain about the expense, but if they do it right the
first time they do not have the expense. That does not bring a tear to my eye,”
Kaney said. “It’s the cost of government.”

Two months into his job, Barwin said the Sunshine Law has been his greatest
challenge, and one he did not anticipate.

He is constantly confronted with a new interpretation of the law that includes
more people, like members of subcommittees, Barwin said.

“Florida’s like a giant government nudist colony,” he said. “We don’t have
anything to hide, but it’s boring and not that attractive.”

Barfield disagrees, saying most of the city’s sensitive issues are discussed on
private email accounts, outside of the public sphere.

Text messages and social media have added another complicated layer of records.



In the past five years, debates over how the law applies to electronic media have
been hashed out in court, said Kraig Conn, legislative counsel for the Florida
League of Cities.

While local municipalities are generally good at educating advisers about the
Sunshine Law when they start the job, legal nuances can complicate things,
Conn said.

Advisory board members in Sarasota are not accidentally slipping up on public
record obligations, they are deliberately disobeying the law, Barfield said.

“It’s quite easy for a board member to follow the law,” he said. “Don’t
communicate about public business on your private email. Period.”

Barfield expanded his lawsuit against the Downtown Improvement District last
week to say the city’s boards have made a practice of using private electronic
accounts — email, Facebook and texts — to evade the law.

Barfield would not disclose the basis for his claim that board members were
texting one another about public business. He said advisers have written posts
about city business on private, invitation-only Facebook pages.

The Florida Attorney General has stated texts are subject to the same public
records rules as emails, and material posted on a city Facebook page can be public
records. “The medium is not important, it’s the message,” Kaney said.

Barfield’s complaint also alleges widespread email violations. Public email
records show city staff sending messages to board members’ private accounts, he
said.

Historic Preservation Board member Sherry Svekis used to get notifications
from the city on her private email account, telling her the agenda for an coming
meeting was released and she should check her city email for details. Now she
does not even get those, she said.

Svekis, a historical archaeologist, said she applied to the board to offer her
specialized expertise and a fresh perspective. After city commissioners selected
her to serve as an adviser, city staff went over public records and Sunshine Law
requirements and gave her packets of information.



Svekis said it has always been clear that she should not talk with other board
members about city business outside of meetings and should use only her city
email for public business. The preservation board meets once a month and rarely
uses email, she said.

“I can’t imagine anyone on the boards trying to do business outside of the public
eye,” Svekis said. “We’re serving because we care about the community.”
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535 So.2d 694
District Court of Appeal of Florida,

Third District.

SPILLIS CANDELA & PARTNERS, INC., Appellant,
v.

CENTRUST SAVINGS BANK, f/k/a Dade
Savings & Loan Association, Dade County and
City of Miami, and Miami Center Associates,

Inc., a Florida corporation, Appellees.

No. 88–415.
|

Dec. 28, 1988.

Synopsis
Action was brought complaining of closed meeting held
by committee appointed by County Board of Rules and
Appeals. The Circuit Court, Dade County, Stuart M.
Simons, J., held that Board violated Sunshine Law, and
appeal was taken. The District Court of Appeal held that
committee appointed by Board was subject to Sunshine
Law.

Affirmed.

Attorneys and Law Firms

*694  Stanley V. Bukey and Esther E. Galicia of George,
Hartz & Lundeen, Miami, for appellant.

John G. Fletcher, South Miami, for appellee-Centrust.

Opinion

PER CURIAM.

The appellant challenges the trial court's determination
that the Dade County Board of Rules and Appeals
violated *695  section 286.011, Florida Statutes (1987),
commonly known as the Sunshine Law. We affirm.

The Board appointed a committee which, with one
exception, was comprised of Board members. The
committee's purpose was to report on the correctness of
plans relating to fire resistivity provisions of the South

Florida Building Code for the Centrust Tower parking
garage. After a public committee hearing on the matter,
the committee recessed and deliberated on the matter for
several minutes. These deliberations and the resulting vote
were conducted in private without the inclusion of the
public. Thus, the public was not given the opportunity
to express views or to participate in the decision-making
process.

Thereafter, the Board was presented with the committee's
report. Contrary to the recommendation of its own
attorney, the Board ratified the committee's report
without a full and open public hearing on the matter.

 The appellant asserts that the trial court erred in holding
that the committee was an advisory board subject to
the Sunshine Law. The law is quite clear. An ad hoc
advisory board, even if its power is limited to making
recommendations to a public agency and even if it
possesses no authority to bind the agency in any way,
is subject to the Sunshine Law. Town of Palm Beach v.
Gradison, 296 So.2d 473 (Fla.1974); IDS Properties, Inc.
v. Town of Palm Beach, 279 So.2d 353 (Fla. 4th DCA
1973). The committee here, made a ruling affecting the
decision-making process and it was of significance. As
a result, it was improper for the committee to reach
its recommendation in private since that constituted a
violation of the Sunshine Law. Similarly, the committee's
violation of the Sunshine Law was not cured by the
Board's perfunctory ratification of the committee's report.
Only a full, open public hearing by the Board could
have cured any problem. Tolar v. School Board of Liberty
County, 398 So.2d 427 (Fla.1981).

Accordingly, the trial court properly held that there was a
violation of the Sunshine Law.

AFFIRMED.

HERSEY, GEORGE W., LETTS, GAVIN K., and
WALDEN, JAMES H., Associate Judges, concur.

All Citations

535 So.2d 694, 14 Fla. L. Weekly 79
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PER CURIAM.

The appellant challenges the trial court's determination
that the Dade County Board of Rules and Appeals
violated *695  section 286.011, Florida Statutes (1987),
commonly known as the Sunshine Law. We affirm.

The Board appointed a committee which, with one
exception, was comprised of Board members. The
committee's purpose was to report on the correctness of
plans relating to fire resistivity provisions of the South

Florida Building Code for the Centrust Tower parking
garage. After a public committee hearing on the matter,
the committee recessed and deliberated on the matter for
several minutes. These deliberations and the resulting vote
were conducted in private without the inclusion of the
public. Thus, the public was not given the opportunity
to express views or to participate in the decision-making
process.

Thereafter, the Board was presented with the committee's
report. Contrary to the recommendation of its own
attorney, the Board ratified the committee's report
without a full and open public hearing on the matter.

 The appellant asserts that the trial court erred in holding
that the committee was an advisory board subject to
the Sunshine Law. The law is quite clear. An ad hoc
advisory board, even if its power is limited to making
recommendations to a public agency and even if it
possesses no authority to bind the agency in any way,
is subject to the Sunshine Law. Town of Palm Beach v.
Gradison, 296 So.2d 473 (Fla.1974); IDS Properties, Inc.
v. Town of Palm Beach, 279 So.2d 353 (Fla. 4th DCA
1973). The committee here, made a ruling affecting the
decision-making process and it was of significance. As
a result, it was improper for the committee to reach
its recommendation in private since that constituted a
violation of the Sunshine Law. Similarly, the committee's
violation of the Sunshine Law was not cured by the
Board's perfunctory ratification of the committee's report.
Only a full, open public hearing by the Board could
have cured any problem. Tolar v. School Board of Liberty
County, 398 So.2d 427 (Fla.1981).

Accordingly, the trial court properly held that there was a
violation of the Sunshine Law.

AFFIRMED.
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296 So.2d 473
Supreme Court of Florida.

TOWN OF PALM BEACH et al., Petitioners,
v.

Jules T. GRADISON, Respondent.
TOWN OF PALM BEACH et al., Petitioners,

v.
Fred GLADSTONE, Respondent.

TOWN OF PALM BEACH et al., Petitioners,
v.

FAIRMONT CONVERTING CO., INC., Respondent.
TOWN OF PALM BEACH et al., Petitioners,

v.
Morris LANSBURGH, Respondent.

TOWN OF PALM BEACH et al., Petitioners,
v.

Perry KAYE, Respondent.
TOWN OF PALM BEACH et al., Petitioners,

v.
Ralph H. SHERE et al., Respondents.

TOWN OF PALM BEACH et al., Petitioners,
v.

Walter PORANSKI et ux., Respondents.
TOWN OF PALM BEACH et al., Petitioners,

v.
FIRST BANK AND TRUST CO. OF
BOCA RATON, etc., Respondents.

Nos. 44099 to 44106.
|

May 1, 1974.
|

Rehearing Denied July 10, 1974.

Synopsis
Action challenging town zoning ordinance. The Circuit
Court, Palm Beach County, James C. Downey, J., upheld
the ordinance, and the challengers variously appealed.
The District Court of Appeal, 279 So.2d 353, reversed
the order but certified the question. The Supreme Court,
Adkins, C.J., held that a citizens' planning commission
composed of private citizens, established by the town
council, which appointed the members, was subject to the
government in the sunshine law.

Certified question answered, and cause remanded.

Dekle, J., dissented and filed opinion in which Roberts, J.,
joined.

Attorneys and Law Firms

*474  Chester Bedell and John A. DeVault, III, Bedell,
Bedell, Dittmar, Smith & Zehmer, Jacksonville, and
Burns, Middleton, Farrell & Faust, Palm Beach, for
petitioners.

H. L. Cooper, Jr., O'Connell & Cooper, West Palm Beach,
for Jules T. Gradison, Morris Lansburgh, Perry Kaye,
Ralph H. Shere and Walter Poranski.

Larry B. Alexander, Jones, Paine & Foster, West Palm
Beach, for Fred Gladstone and Fairmont Converting Co.,
Inc.

Ross, Hardies, O'Keefe, Babcock, McDugald & Parsons,
Chicago, Ill., and Fisher, Prior, Pruitt & Schulle, West
Palm Beach, for First Bank and Trust Co. of Boca Raton.

Opinion

ADKINS, Chief Justice.

By petition for writ of certiorari, we have for review
the consolidated cases arising out of a decision of the
District Court of Appeal, Fourth District (IDS Properties,
Inc. v. Town of Palm Beach, 279 So.2d 353), which is
accompanied by a certificate of the District Court of
Appeal that its decision had passed upon a question of
great public interest, to-wit:

‘Whether a zoning ordinance adopted
by zoning authorities and the Town
Council after public hearings is
rendered invalid under the s 286.011,
F.S.1971, (F.S.A.), Government in
the Sunshine Law, because of the
nonpublic activities of a citizen's
planning committee which committee
was established by the town council
and acting on behalf of the council
in an advisory capacity participated in
the formulation of the zoning plan.’
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We have jurisdiction. Fla.Stat., art. V, s 3(b)(3), F.S.A.

The Town Council of the Town of Palm Beach, hereinafter
referred to as ‘Town Council,‘ passed a resolution
providing that the Council would undertake the updating
and revision of the town zoning ordinances. Interviews
were held with a planning firm, hereinafter called
‘Planners,‘ and, at a public meeting, the Town Council
authorized a contract with the Planners. A citizens'
planning commission was decided upon and chosen by the
Town Council at a nonpublic administrative meeting. The
nominees were told that the Town Council had nominated
each one to serve on the town planning committee for
the purpose of guiding the Planners in their efforts to
assure that the plan produced would be consistent with
the character, image and land-use controls intended by
the citizens. Changes in the plan during its formulation
were made by the Planners to reflect the decisions of the
planning committee.

The planning committee, a lay group of citizens, were not
regularly employed personnel of the Town. The members
of the committee were not landscape or civil engineers
nor expert vocational zoning planners performing their
work outside the scope of the sunshine law. Neither were
they contractors engaged by the Town for making zoning
studies, surveys or plans. To the contrary, they were a
buffer lay group of citizens to serve part-time as the
alter egos of the Town Councilmen to make tentative
decisions guiding the zoning planners and advising the
Council as to their ultimate zoning ordinances. In other
words, the Council delegated to the committee much
of their administrative and legislative decisional zoning
formulation *475  authority which is ordinarily exercised
by a city-governing body itself—and particularly the
position of the process where the affected citizens expect to
be officially heard. Thus, the nature of the committee and
its function reached the status of a board or commission
that to act legally must comply with the sunshine law.

The trial court specifically found that the Planning
Advisory Committee meetings with the Planners were
not open to the public, nor were minutes taken. These
meetings were numerous and detailed.

At a joint meeting of the Town Council and the planning
committee the role of the committee was explained. The
Town Council was of the opinion the committee should
work as an ‘element’ of the zoning commission, and
further, that the Town Council had the authority to

override any changes induced by the zoning commission
and ‘would do so without timidity.’ This joint meeting
was held without notice, without members of the public
or press present, and no official minutes were taken or
recorded.

Thereafter, the President of the Town Council and various
members of the zoning commission met with the town
manager and were finally advised as to the operation of the
committee. An agenda was prepared for presentation of
the tentative comprehensive plan to a meeting of the Town
Council. At that meeting the plan was discussed. Further
executive sessions of the zoning commission were held.

Thereafter, full public meetings and hearings of the zoning
commission and of the Town Council were conducted and
proper procedure followed. The comprehensive zoning
plan was approved in essentially the same form as that
which had been produced by the consultants and the
planning advisory committee.

The government in the sunshine law contains the
following:
‘(1) All meetings of any board or commission of
any state agency or authority or of any agency or
authority of any county, municipal corporation or any
political subdivision, except as otherwise provided in the
constitution, at which official acts are to be taken are
declared to be public meetings open to the public at all
times, and no resolution, rule, regulation or formal action
shall be considered binding except as taken or made at
such meeting.’ Fla.Stat. s 286.011, F.S.A.

The only question to be determined is whether the citizens
planning commission composed of private citizens, which
was established by the Town Council and the members
thereof appointed by the Town Council, was subject to the
government in the sunshine law.

Every meeting of any board, commission, agency or
authority of a municipality should be a marketplace
of ideas, so that the governmental agency may have
sufficient input from the citizens who are going to be
affected by the subsequent action of the municipality. The
ordinary taxpayer can no longer be led blindly down the
path of government, for the news media, by constantly
reporting community affairs, has made the taxpayer aware
of governmental problems. Government, more so now
than ever before, should be responsive to the wishes
of the public. These wishes could never be known in
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nonpublic meetings, and the governmental agencies would
be deprived of the benefit of suggestions and ideas which
may be advanced by the knowledgeable public.

Also, such open meetings instill confidence in government.
The taxpayer deserves an opportunity to express his views
and have them considered in the decisionmaking process.

Those who do not attend public meetings are given ample
opportunity to participate in government by securing
information of governmental activities from the news
media. Responsible reporting of governmental activities
results in letters or telephone calls from interested citizens
so that governmental officials are given the benefit of
*476  both sides of the question. No governmental

board is infallible and it is foolish to assume that
those who are elected or appointed to office have
any superior knowledge concerning any governmental
problem. Every person charged with the administration of
any governmental activity must rely upon suggestions and
ideas advanced by other knowledgeable and interested
persons. As more people participate in governmental
activities, the decisionmaking process will be improved.

Few, if any, governmental boards or agencies deliberately
attempt to circumvent the government in the sunshine law.
We feel that the Town Council of Palm Beach acted in
good faith, but any committee established by the Town
Council to act in any type of advisory capacity would be
subject to the provisions of the government in the sunshine
law.

The citizens' planning committee was not an organization
formed by any civic group such as a taxpayer's league,
better government league, civic association, etc. It was
conceived and formed by the Town Council for the
purpose of working with the planning consultant so that
the plan produced would be consistent with the land-use
controls intended by the citizens. The citizens' planning
committee was an arm of the Town Council.
 The Legislature would have no right to require meetings
of civil organizations, unconnected with municipal
government, to conform to the government in the
sunshine law. However, a subordinate group or committee
selected by the governmental authorities should not feel
free to meet in private. The preponderant interest of
allowing the public to participate in the conception of
a proposed zoning ordinance is sufficient to justify the
inclusion of this selected subordinate group, within the
provisions of the government in the sunshine law.

Cases from other jurisdictions dealing with the scope of
similar statutes compel the conclusion that bodies such as
the Palm Beach Planning Committee selected by the Town
Council are governed by Fla.Stat. s 286.011, F.S.A.

In Raton Public Service Co. v. Hobbes, 76 N.M. 535,
417 P.2d 32 (1966), the Board of Directors of a city-
owned electric utility were held to be within the scope of
a statute governing ‘all other governmental boards and
commissions.’

In Glick v. Trustees of Free Public Library, 2 N.J. 579,
67 A.2d 463 (1949), trustees of the Library were held to
be within the purview of a statute requiring the ‘governing
body’ to advertise for bids.

In the case of Bogert v. Allentown Housing Authority, 426
Pa. 151, 231 A.2d 147 (1967), the Pennsylvania Supreme
Court, interpreting that State's ‘right to know’ statute,
stated:
‘Within the past several decades we have witnessed
the creation of these public bodies called ‘authorities'
which have been granted the power to, and do, perform
important governmental functions which vitally affect the
public. Unlike other public bodies, the members of the
‘authorities' are appointed and not elected and are not
Directly responsible for their actions to the electorate. If
the elected members of public bodies are to be subjected
to public disclosure of their actions, how much more
important that the appointed members of public bodies be
required to make such disclosure.’ (p. 151)

In Beacon Journal Publishing Co. v. City of Akron, 3 Ohio
St.2d 191, 209 N.E. 399, 404 (1965), it was held that a
city planning commission created by the city charter with
‘such other powers and duties as the council may confer
upon the planning commission,‘ was subject to the open
meeting provision of the Akron City Code which applied
to ‘any board or commission . . . created by the charter or
by action of council.’

*477  In Lhormer v. Bowen, 410 Pa. 508, 188 A.2d
747, 749 (1963), proposed rezoning ordinance was held
ineffectual to restrict the issuance of a building permit,
one of the reasons being the failure of the planning
commission to hold a public hearing on its preliminary
report before submitting a final report to the borough
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council for action, as required by the zoning enabling
legislation.

In Sacramento Newspaper Guild v. Sacramento County
Board of Supervisors, 263 Cal.App.2d 41, 47, 69 Cal.Rptr.
480, 485 (1968), California's Third District Court of
Appeal upheld an injunction restraining the Sacramento
County Board of Supervisors, and its committees, from
holding informal meetings in violation of the Brown
(California) Act. It held that there was nothing in the
new Brown Act ‘to demarcate a narrower application than
the range of governmental functions performed by the
agency.’ It further held the Act applied not only to ‘action’
but also to ‘deliberative gatherings . . . however confined
to investigation and discussion.’ Noting the widespread
evasion of pre-Brown Act open-meeting statutes ‘through
unannounced ‘sneak’ meetings and through indulgence in
euphemisms such as executive session, conference, caucus,
study or work session, and meeting of the committee of
the whole,‘ the court concluded that the statute could be
pushed ‘beyond debatable limits' to block such evasive
techniques. The court continued:
‘An informal conference or caucus permits crystallization
of secret decisions to a point just short of ceremonial
acceptance. There is rarely any purpose to a nonpublic
pre-meeting conference except to conduct some part of
the decisional process behind closed doors. Only by
embracing the collective inquiry and discussion stages,
as well as the ultimate step of official action, can an
open meeting regulation frustrate these evasive devices. As
operative criteria, formality and informality are alien to
the law's design, exposing it to the very evasions it was
designed to prevent. Construed in the light of the Brown
Act's objectives, the term ‘meeting’ extends to informal
sessions or conferences of the board members designed for
the discussion of public business.' (p. 487)

 One purpose of the government in the sunshine law was to
prevent at nonpublic meetings the crystallization of secret
decisions to a point just short of ceremonial acceptance.
Rarely could there be any purpose to a nonpublic pre-
meeting conference except to conduct some part of the
decisional process behind closed doors. The statute should
be construed so as to frustrate all evasive devices. This can
be accomplished only by embracing the collective inquiry
and discussion stages within the terms of the statute, as
long as such inquiry and discussion is conducted by any
committee or other authority appointed and established
by a governmental agency, and relates to any matter on
which foreseeable action will be taken.

 The principle to be followed is very simple: When in
doubt, the members of any board, agency, authority or
commission should follow the open-meeting policy of
the State. See Florida Law Review, Government in the
Sunshine by Ruth Mayes Barnes, Vol. XXIII, 361, 365
(Winter 1971).

 Mere showing that the government in the sunshine law
has been violated constitutes an irreparable public injury
so that the ordinance is void Ab initio. Times Publishing
Co. v. Williams, 222 So.2d 470 (Fla.App.2d 1969). Florida
Law Review, Government in the Sunshine by Ruth Mayes
Barnes, Vol. XXIII, p. 369 (Winter 1971).

 Although a criminal prosecution requires proof of
scienter (Board of Public Instruction of Broward County
v. Doran, 224 So.2d 693, 699 (Fla.1969)), an unintended
violation of the government in the *478  sunshine law will
negate any action taken by the Town Council. Fla.Stat. s
286.011, F.S.A.

The Superior Court of New Jersey in Wolf v. Zoning
Board of Adjustment of the Borough of Park Ridge, 79
N.J.Super. 546, 192 A.2d 305 (1963), held that the proper
implementation of their ‘Right to Know Law’ requires
the court upon proper application to set aside any official
action taken without compliance, even in the absence of
bad faith, saying:
‘The trial judge noted, and the defendant officials stress,
that the act states that ‘official action taken in violation of
the requirements of this act shall be Voidable (Emphasis
theirs.) in a proceeding in the Superior Court,’ thereby
supposedly indicating a legislative intent that the voiding
of such action should rest in the discretion of the judge.
The court concluded that since no impropriety or bad faith
on the part of the board was indicated, it should exercise
its discretion to permit the action to stand. We think the
court took too narrow a view of the intent and underlying
policy of the statute. The purpose of the act, as reflected in
N.J.S.A. 10:4—1, is to implement the declaration therein
that it is ‘the public policy of this State to insure the right
of the citizens of this State to attend meetings of public
bodies * * * for the protection of the public interest.’ In
other words, the object of the act is primarily prophylactic,
and not necessarily restricted to creation of a remedy for
illegalities at particular public meetings from which the
public is excluded. Appropriate implementation of that
object and policy calls, as a general rule, for the Superior
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Court upon proper application to set aside any official
action, as defined by the act, which is taken without
compliance with the prescriptions of the statute, as here.
We need not now decide that no discretion is ever to
be reserved to the court to save the validity of official
action taken in contravention of the statute. That question
may be left to await a case where a sufficiently impelling
counter-interest may be argued to bespeak sustaining the
action impugned. It suffices here to say that mere absence
of bad faith or other impropriety on the part of the public
body should not ordinarily move the court to stay its hand
in voiding official action taken contrary to the statute
upon proper application therefor.' (Emphasis supplied.)
(pp. 308—309)

Fla.Stat. s 286.011(1), F.S.A., specifically provides that
‘no resolution, rule, regulation or formal action shall be
considered binding’ where the government in the sunshine
law is violated. We follow the reasoning of the New Jersey
court in Wolf v. Zoning Board of Adjustment of the
Borough of Park Ridge, Supra.

Answering the question presented by the District Court
of Appeal in the case Sub judice, we hold that the zoning
ordinance adopted by the zoning authorities and the
Town Council after public hearing was rendered invalid
because of the non-public activities of the citizens planning
committee, which committee was established by the Town
Council, active on behalf of the Council in an advisory
capacity and participated in the formulation of the zoning
plan. We approve the decision of the District Court of
Appeal.

Having answered the certified question, this cause is
remanded to the District Court of Appeal for further
proceedings in accordance with the views expressed
herein.

It is so ordered.

ERVIN, BOYD and McCAIN, JJ., concur.

DEKLE, J., dissenting with opinion.

ROBERTS, J., dissents and concurs with DEKLE, J.

DEKLE, Justice (dissenting):

The Town Council, upon determining that an updated
zoning plan was advisable for the Town of Palm Beach,
employed a *479  professional planning firm for the
purpose of preparing such a plan. In addition, the Town
Manager named five citizens from a group recommended
by council members to serve as guides to the professional
consultants in the preparation of the comprehensive
zoning plan. The crux of the problem before this Court is
that this group, the Advisory Planning Committee, held
its meetings without public attendance or involvement.

The plan finally proposed by the consultants was adopted,
with some modifications, by the Zoning Commission and
Town Council, Following public meetings and discussion.
The adoption of the plan was accordingly carried out ‘in
the sunshine.’

The controlling statutory law in this case is, of course,
Fla.Stat. s 286.011 F.S.A., which provides:
‘(1) All Meetings of any board or commission of
any state agency or authority or of any agency or
authority of any county, municipal corporation or any
political subdivision, except as otherwise provided in the
constitution, At which official acts are to be taken are
declared to be public meetings open to the public at all
times, and no resolution, rule, regulation or formal action
shall be considered binding except as taken or made at
such meeting.

‘(2) The minutes of a meeting of any Such board or
commission of any such state agency or authority shall
be promptly recorded and such records shall be open to
public inspection. . . .

‘(3) Any Person who is a Member of a board or
commission or of any State agency or authority of
any County, municipal corporation or any political
subdivision who violates the provisions of this section
by attending a meeting not held in accordance with
the provisions hereof is guilty of a misdemeanor of the
second degree, punishable as provided in s 775.082 or
775.083.’ (emphasis added)

The role of the Advisory Planning Committee was well
defined by the learned trial judge in a memorandum order:

‘This was an ad hoc committee
of local residents familiar with the
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character, historical background and
desired future development of the
Town. It was the committee's function
to transmit to the Planner that
information and to advise with it
so that the eventual plan would be
compatible with the known desires
of the community. This committee
of citizens, while influential in what
the Planner ultimately produced, was
merely advisory as far as the Planner,
the Zoning Commission and the Town
Council were concerned. They made
no decision which bound either the
Zoning Commission or the Town
Council. Much of what the Planning
Committee did with the planner could
have been done by the Town Manager,
or some of the Town's staff, or
the Planner could have sought out
residents on its own initiative for
advice and assistance in preparing the
plan.’

The trial judge concluded that the acts complained of did
not fall within the purview of the Sunshine Law.

The district court of appeal reversed the trial court's
finding, reasoning that the Town Council should not be
able to do by proxy that which it is forbidden to do itself by
Fla.Stat. s 286.011, F.S.A., suggesting that the Planning
Committee had De facto authority to act on behalf of the
Town Council, so that it must stand in the shoes of the
Council in regard to the Government in the Sunshine Law.
In the words of the district majority opinion:
‘Although, admittedly, the zoning plan was ‘born’ when
the Town Council (acting in the sunshine) voted upon
the ordinance at a public meeting, the ‘conception’,
which is an inseparable part of the life-giving process,
took place (in the dark) with the appointment of the
Citizens' Planning Committee. The zoning ordinance
was, therefore, not conceived *480  eo instanti at the
public meetings held by the Town Council and Zoning
Commission. It was the product of the deliberations and
actions of the Citizens' Planning Committee acting as the
alter ego of the Town Council; the action of the Citizens'
Planning Committee was an indispensable requisite to and

integral part of the ‘official acts' or ‘formal action’ of the
Town Council.' 279 So.2d 353, 356.

The question presented in the case Sub judice is one of first
impression in this State. The effect of the ‘Government
in the Sunshine’ Law has been considered in the past
as it applies to various boards and commissions of
elected officials, the terms used in the statute. But it
has never before been suggested, by either the Courts
or the Legislature, that meetings of all unofficial and
purely advisory groups be likewise public and give notice
of meetings held and otherwise act to insure that their
meetings are ‘public.’ The statute simply does not include
such persons.

Should the Legislature choose so to extend the Act,
then would be the time to so hold, but not by this
precipitous judicial extension thereof without the benefit
of the majority's own requirement of a ‘marketplace of
ideas' first allowed to be debated by the citizens' elected
representatives in the Legislature. Let the same worthy
principle be applied in both instances. ‘Consistency, what
a jewel thou art.’

The Legislature having chosen not to include such
advisory and purely private groups under the mandate of
the statute, the Courts are powerless to extend the statute
beyond the clear intent of the Legislature. As this Court
has stated:
‘In construing or interpreting the words of a statute it
should be born in mind that the courts have no function
of legislation, and seek only to ascertain the will of the
Legislature. The courts may not imagine an intent and
bend the letter of the act to that intent, much less, says the
Maryland court, ‘can we indulge in the license of striking
out and inserting and remodeling with the view of making
the letter express an intent which the statute in its native
form does not evidence.‘‘ Fine v. Moran, 74 Fla. 417, 77
So.2d 533, 536 (1917).

Despite the majority's assertion to the contrary, the
extension of the statute here asserted would as logically
apply also to gatherings of civic groups which meet
with elected officials to discuss or recommend suggested
legislation, resulting in the invalidation of otherwise quite
proper ‘sunny’ subsequent decisions by such officials
because in all innocence no notice to the press and the
public might have issued for the occasion. Likewise, all
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organizations dedicated to the swaying of public opinion
and the initiation of public action later taken by a public
body—be it a private group of legislative lobbyists, the
League of Women Voters or the editorial board of a
civic-minded publication—would have to welcome public
involvement in their decision-making processes to avoid
‘tainting’ such officials' subsequent decisions in public.

In the most recent pronouncement by this Court on the
‘Sunshine’ issue, it was decreed that a county school board
sitting in a quasi-judicial matter is still required to meet
in the ‘Sunshine.’ Canney v. Board of Public Instruction
of Alachua County, 278 So.2d 260 (Fla.1973). This Court
has previously held that executive sessions of school
boards (Board of Public Instruction of Broward County
v. Doran, 224 So.2d 693 (Fla.1969)), or city councils (City
of miami Beach v. Berns, 245 So.2d 38 (Fla.1971)), must
be in the ‘Sunshine,‘ reasoning:
‘A secret meeting occurs when Public officials meet at a
time and place to avoid being seen or heard by the public.
When at such meetings Officials mentioned in Fla.Stat. s
286.011, F.S.A., *481  transact or agree to transact public
business at a future time in a certain manner they violate
the government in the sunshine law, regardless of whether
the meeting is formal or informal.’ City of Miami Beach
v. Berns, Supra, at 41. (Emphasis added).

However, both cases involved meetings of officials
mentioned in the statute, to-wit:
‘(A)ny board or commission of any state agency or
authority or of any agency or authority of any county,
municipal corporation or any political subdivision, except
as otherwise provided in the constitution.’ Fla.Stat. s
286.011(1), F.S.A.

Nothing in the statute or in the prior decisions of
the courts of this State dictates or even hints that the
‘Government in the Sunshine’ Law is intended to go
beyond elected or officially appointed boards. In fact, it
is constitutionally questionable in light of the freedoms
of speech and peaceable assembly guaranteed by the
U.S. Const., Amendment I, and by fla.Const., art. I,
ss 4, 5, F.S.A., to forbid private citizens to meet and
discuss matters of public concern merely because their
ideas are to be transmitted to a firm of professional
planners and consultants, and because their ideas might
be incorporated into a suggested plan which might then
pass muster before the public in full hearings, and before

two public bodies meeting in the ‘Sunshine,‘ as occurred
Sub judice. The Citizens' Planning Committee working
with the professional planner here cannot, under any
reasonable theory, be equated with such a public ‘board or
commission.’ These were solely private citizens, unsalaried
volunteers.

In my view, the language of the statute mandates that the
fact that a purely advisory group of private citizens did
not hold public meetings, is not a violation of Fla.Stat. s
286.011, F.S.A., such as to void official action later taken
in the ‘Sunshine’ by the Zoning Commission over a period
of five days of public hearings and debate and thereafter,
by the City Council, after six days of public hearings
at which the only decisions were made. The fact that a
private advisory group provided a part of the input which
resulted in the plan presented to the official bodies for
consideration is at best a preliminary planning aid which is
entirely subject to the will (‘decisions') of the Commission
and the Council (official body). It only provided a starting
point from which the Commission could start to work
and into which the public could inject its contentions and
plans to be incorporated or substituted as the Public body
should decide. The ‘marketplace of ideas' occurs at that
point and total input from the public is therefore not
denied.

Where it can be shown that a public body has
intentionally, and for the purpose of avoiding the light of
public scrutiny, appointed a board of non-elected citizens
to determine For the elected board what course should be
pursued, and where the actions of the private citizens are
in any way Binding upon the elected officials, a different
situation would be presented. No such evidence or any
indication of collusion between the Town Council and
the Citizens' Planning Committee has been found in the
case Sub judice. No intentional or incidental wrongdoing
or collusion has been shown. If such collusion and
impropriety of purpose had been made to appear, then
the hearings of the private committee could be viewed
as an alter ego extension of the official board, and thus
amenable to the ‘Sunshine.’ This is not the case.

So long as the Committee has been advisory only,
and the Zoning Commission and Town Council have
remained free to view the suggested comprehensive plan
as objectively as though it had been prepared solely by
the hired consultants, and have made the decisions in the
‘Sunshine,‘ the requirements of the statute have been met.
See *482  Basset v. Braddock, 262 So.2d 425 (Fla.1972).
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Accordingly, the question posed by the District Court
of Appeal, Fourth District, as stated, should have been
answered in the negative.

I therefore most respectfully must dissent.

ROBERTS, J., concurs.

All Citations

296 So.2d 473
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MONROE COUNTY, Florida, a political subdivision
of The State of Florida, and Pigeon Key Preservation
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Synopsis
Historical park filed petition for temporary injunction
seeking to invalidate lease. The Circuit Court, Monroe
County, Richard G. Payne, J., invalidated lease, based on
sunshine law violations. County appealed. The District
Court of Appeal, Gersten, J., held that sunshine law
violations had been cured.

Reversed.

Cope, J., filed dissenting opinion, and dissented on denial
of motion for rehearing and certification.

Attorneys and Law Firms

*858  Morgan & Hendrick, and James T. Hendrick, Key
West, for appellant, Monroe County.

*859  Michael Halpern, Key West, for appellant, Pigeon
Key Preservation Foundation, Inc.

Sharon I. Hamilton, Marathon, for appellee.

Before NESBITT, COPE and GERSTEN, JJ.

GERSTEN, Judge.

Appellants appeal the trial court's invalidation of the
Monroe County Board of County Commissioner's 30–
year lease with the Pigeon Key Preservation Foundation.
This appeal is based upon alleged violations of section

286.011, Florida Statutes (1993), commonly known as the
Sunshine Law. We reverse.

The issue is, under the Florida Constitution and Florida
Supreme Court precedent, did governmental meetings
held without public notice invalidate a final governmental
action taken in the sunshine or did the subsequent
corrective actions cure the Sunshine Law violations?

The Monroe County Board of County Commissioners
(the Commission) issued a “Request for Proposals”
to restore and preserve Pigeon Key, an offshore
island located near Marathon, Florida. The Commission
selected the proposal of the Pigeon Key Preservation
Foundation (the Foundation), who seek to establish a
marine environmental education and research center on
Pigeon Key. The Commission then directed its Pigeon
Key Advisory Committee (the Advisory Committee) to
negotiate a lease agreement for the use of Pigeon Key with
the Foundation.

Upon a request by the Advisory Committee for
community input, three Marathon business organizations
issued a joint resolution urging a number of
recommendations. These recommendations included that
the lessee “work with local tourist-related businesses to
make [Pigeon Key] an on-going tourism attraction that
will encourage visitors to stay at local hotels and make use
of local restaurants, shops and businesses.”

The Advisory Committee held its first two meetings
without proper public notice. Minutes of these meetings
detail the Advisory Committee's recommendations for
the lease and for the Master Plan, the Foundation's
overall development plan for Pigeon Key. Following these
meetings, the Advisory Committee held a third and final
meeting which had proper public notice.

Thereafter, the Commission held a public hearing
regarding the lease on June 15, 1993, at which over 30
members of the community spoke. At the hearing, the
County Attorney stated that tourism could not become a
primary use of Pigeon Key because the Key was purchased
by a bond issue through ad valorem taxes and its uses must
remain public. The Commission tabled the vote on the
lease and urged the Foundation and community members
promoting a tourist use to meet and negotiate a joint plan.
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Following these meetings, the County Attorney and
the attorney for the Foundation agreed to numerous
changes in the lease. The tourist use provision had been
incorporated verbatim from the joint resolution and was
the Advisory Committee's primary addition to the lease.
Because tourist use of Pigeon Key violated the law, that
provision was eliminated.

On July 29, 1993, the Commission reconvened for its
second public hearing on the Pigeon Key lease. Minutes
of the unnoticed Advisory Committee meetings were
read into the record. After approximately 20 members
of the public spoke, the Commission recommended
and approved additional changes to the lease. The
Commission then defeated a motion to reject all proposals
for Pigeon Key and readvertise the “Request for
Proposals.” At the end of the hearing, the Commission
approved the amended lease with the Foundation by a 3–
2 vote.

Appellee, Pigeon Key Historical Park, filed an emergency
petition for a temporary injunction seeking: 1) to enjoin
the Commission from acting on the Advisory Committee's
recommendations at its July 29, 1993 meeting, or 2) to set
aside any action taken at that meeting which was based
upon a Sunshine Law violation. The trial court declined to
consider the emergency request and a hearing was set after
the Commission's meeting. Following the hearing, the trial
court invalidated the lease, finding that the *860  reading
of the minutes into the record and the subsequent public
hearings did not cure the Sunshine Law violations.

Appellants rely on Tolar v. School Bd., 398 So.2d
427 (Fla.1981), asserting that the Advisory Committee's
failure to notice its first two meetings was cured by its own
subsequent public meeting, publication of the minutes of
the unnoticed meetings, two subsequent public hearings
held by the Commission, and the Commission's deletion of
the Advisory Committee's principal addition to the lease
of a tourist-oriented use. Appellee relies on Town of Palm
Beach v. Gradison, 296 So.2d 473 (Fla.1974), contending
that the Sunshine Law violations have not been cured
because the unnoticed Advisory Committee meetings were
initial steps in the decision-making process of an issue that
deserves full and complete public input.

 Originally codified by statute, the Sunshine Law recently
became part of the Florida Constitution. Article 1, section

24(b) of the Florida Constitution, adopted in 1992,
provides:

All meetings of any collegial public
body of the executive branch
of state government or of any
collegial public body of a county,
municipality, school district, or
special district, at which official
acts are to be taken or at which
public business of such body is to
be transacted or discussed, shall be
open and noticed to the public....

Section 286.011(1), Florida Statutes (1993), states that:

All meetings of any board or
commission of any state agency
or authority or of any agency
or authority of any county,
municipal corporation, or political
subdivision, except as otherwise
provided in the Constitution, at
which official acts are to be taken
are declared to be public meetings
open to the public at all times, and
no resolution, rule, or formal action
shall be considered binding except as
taken or made at such meeting.

The Sunshine Law penalizes members of governmental
bodies who meet in secret. § 286.011(3), Fla.Stat. (1993).
Minutes of meetings of such boards or commissions are
to be promptly recorded and open to public inspection. §
286.011(2), Fla.Stat. (1993).

 Town of Palm Beach v. Gradison, 296 So.2d 473
(Fla.1974), articulates the purpose of the Sunshine Law:
“to prevent at non-public meetings the crystallization
of secret decisions to a point just short of ceremonial
acceptance.... The statute should be construed so as to
frustrate all evasive devices.” Id. at 477. Under Gradison,
a “[m]ere showing” of a Sunshine Law violation renders
final governmental action void ab initio. Id.
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 Tolar v. School Bd., 398 So.2d 427 (Fla.1981), however,
provides that Sunshine Law violations can be cured by
independent, final action in the sunshine that is “not
merely a ceremonial acceptance ... and ... a perfunctory
ratification of secret decisions.” Id. at 429. Tolar recedes
from Gradison and distinguishes it as a case in which a
town council summarily approved planning committee
recommendations in a purely ceremonial meeting. Id.
Under Tolar, a full, open public hearing can cure a prior
violation. Spillis Candela & Partners, Inc. v. Centrust Sav.
Bank, 535 So.2d 694, 695 (Fla. 3d DCA 1988).

 Here, the Commission did not ceremonially accept
or perfunctorily ratify the Advisory Committee
recommendations. First, open public hearings followed
the unnoticed meetings. The Advisory Committee held
one public meeting after the Sunshine Law violations, and
the Commission held two public hearings at which over
50 people testified. Rather than voting at the end of the
first public hearing, the Commission tabled its vote until
a subsequent public meeting and urged the Foundation
and the supporters of a primary tourist use of Pigeon
Key to meet and seek a joint plan. Even before voting on
the lease at the conclusion of the second public hearing,
the Commission voted on whether to readvertise for new
proposals for the use of Pigeon Key.

Second, an effort was made to make available to the public
the minutes of the unnoticed meetings. The minutes from
these meetings, which specified the Advisory Committee's
recommendations to the lease, were *861  read into the
record at the second public hearing.

Third, the lease the Commission approved was markedly
different from that recommended by the Advisory
Committee. The Advisory Committee's most substantial
recommendation was its addition of tourist promotion as
a use of Pigeon Key, which the Commission excised from
the final lease it approved.

Finally, most of the lease negotiations were conducted
after the Advisory Committee concluded its work. They
were conducted between the County Attorney and the
Foundation attorney, neither of whom were members of
the Advisory Committee.

This court is concerned that unnoticed governmental
meetings were held here. We are reminded of the

importance of open meetings to democratic government
from Gradison:

Every meeting of any board,
commission, agency or authority
of a municipality should be a
marketplace of ideas, so that the
governmental agency may have
sufficient input from the citizens
who are going to be affected
by the subsequent action of the
municipality.... [O]pen meetings
instill confidence in government.

296 So.2d at 475.

Our new constitutional amendment, now article 1, section
24(b) of the Florida Constitution, expresses a recent public
mandate reaffirming the Sunshine Law and extending its
reach into every meeting at which public business is to
be transacted or discussed. Yet, the amendment neither
provides for its own enforcement nor counters Tolar 's
standard of remediation.

 Tolar effectively sounded the death knell of an

unadulterated Sunshine Law. 1  See Tolar, 398 So.2d at
432 (Adkins, J., dissenting). Governmental actions will
not be voided whenever governmental bodies have met in
secret where sufficiently corrective final action has been
taken. Id. at 428–29.

Because we are bound by Tolar, and because subsequent
governmental actions cured the Sunshine Law violations
here, we reverse the determination of the trial court and
validate the lease between the Monroe County Board of
County Commissioners and the Pigeon Key Preservation
Foundation.

Reversed.

NESBITT, J., concurs.

COPE, Judge (dissenting).
I respectfully dissent. The trial court after an evidentiary
hearing made the explicit factual finding that the action
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taken by the Monroe County Commission did not cure
the Sunshine Law violations. The trial court's factual
findings are backed up by the evidence, and the court
correctly applied the Sunshine Law. The majority position
essentially nullifies the new constitutional sunshine
provision, and is contrary to Town of Palm Beach v.
Gradison, 296 So.2d 473 (Fla.1974).

I

At the 1992 general election Florida voters ratified article

I, section 24 of the Florida Constitution, 1  which elevated
to constitutional status the public's right to government in
the sunshine. Article I, section 24 provides, in part:

Section 24. Access to public records and meetings.—

....

(b) All meetings of ... any collegial public body of
a county ... at which official acts are to be taken
or at which public business of such body is to be
transacted or discussed, shall be open and noticed to
the public ... except with respect to meetings *862
exempted pursuant to this section or specifically
closed by this Constitution.

The new constitutional right of public access is self-
executing. The obvious intent of the electorate was
to strengthen Florida's Government in the Sunshine
Laws, including the Open Meetings Law. See § 286.011,
Fla.Stat. (1993). Injunctive relief is available to enforce
the Open Meetings Law; actions taken in violation of
the law are not binding. Id. § 286.011(1), (2).

II

The Monroe County Commission decided to grant a
thirty-year exclusive lease for the use of Pigeon Key, an
island located at the midpoint of the historic Seven Mile
Bridge. The County Commission appointed the Pigeon
Key Advisory Board and directed it “to negotiate a lease
with the Pigeon Key Foundation, Inc., and report to the
County Commission.” (Final Order, para. 1). It is well
settled that an advisory body like the Pigeon Key Advisory
Board is governed by the Open Meetings Law. All parties
agree on this point.

It is also well settled that a body covered by the Open
Meetings Law must give proper notice of its meetings, so
that the public will have an opportunity to attend. The new
article I, section 24 to the Florida Constitution explicitly
so provides. Art. I, § 24(b), Fla.Const. (“shall be open
and noticed to the public”). The requirement of public
notice also existed under earlier case law. See Hough v.
Stembridge, 278 So.2d 288, 291 (Fla. 3d DCA 1973).

In the present case “all parties agree that there were
violations of [the] Florida Sunshine Law, Statute 286.011
on January 27 and March 12, 1993, by the Pigeon
Key Advisory Board ... for although the meetings were
open to the public, they were not advertised or properly
noticed.” (Final Order, para. 3). There was a third meeting
on June 2, 1993 which was properly noticed.

On June 15, 1993 the proposed lease was submitted to
the County Commission for approval. At the June 15
meeting there was input from various members of the
public, advisory committee members, the Foundation,
and county staff. The County Commission deferred action
and referred the matter to the county staff for further
modifications to the lease.

The trial court explicitly found that as of June 15, the
County Commission was not made aware that the Pigeon
Key Advisory Board meetings had been conducted in
violation of the Sunshine Law.

Open meeting violations were
not disclosed or the subject of
discussion during this [County
Commission] meeting. This [County
Commission] hearing was not held
with the heightened awareness
that the [advisory] committee's
recommendations concerning the
negotiated lease [were] the product
of Sunshine Law violations since
disclosure of [same] had not yet been
made.... For this reason the court
discounts the overall remedial value
of the June 15 [County Commission]
hearing.

(Final Order, para. 4).
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The county staff undertook to modify the lease. These
modifications were accomplished in private session. The
matter was not referred back to the Pigeon Key Advisory
Board, nor was any of the modification work on this lease
accomplished in public session.

The Pigeon Key lease was scheduled to be considered
again at the County Commission's July 29, 1993 meeting.
On July 26, 1993 Pigeon Key Historical Park, Inc., filed
an emergency petition for a temporary injunction. Pigeon
Key Historical Park “is a non-profit corporation formed
by some Marathon, Florida residents to promote the use
of the island.” (Final Order, at 1). The plaintiff's petition
asserted that the work of the Pigeon Key Advisory Board
had been conducted in violation of the Open Meetings
Law. The petition requested that the court enjoin the
County Commission from taking final action on the
Pigeon Key lease. Alternatively, the petition requested
that if the County Commission took action on the lease,
the court should set the lease aside under section 286.011,
Florida Statutes. The trial court denied the temporary
injunction “reasoning that any alleged invalid lease could
subsequently be set aside by the court providing *863  full
remedy to Petitioners.” (Final Order, para. 5).

Belatedly realizing that there was indeed a Sunshine Law
problem here, the County attempted to cure the Sunshine
Law violation. The trial court summarized the County's
actions, and drew its conclusions of law, as follows:

7. On July 29 the County attempted to rectify the
open meeting violations of its advisory panel at the
meeting scheduled to approve the panel's negotiated
lease. Prior to discussion of the negotiated lease the
County Attorney caused to be read into the record
two documents prepared by the County Administrator
purporting to reflect the minutes of the Advisory
Board's meetings on January 27 and March 12.... The
first document was in the form of a 4 page letter
written by the County Administrator to Joe Hammond,
President of the Pigeon Key Foundation dated January
28 in which he summarized the committee's negotiations
of the previous day. The second document read was
a 4 page “Memorandum” prepared by the County
Administrator directed to Hammond summarizing the
3 hour meeting of the Advisory Committee held with
the “Foundation” on March 12, 1993.

8. After a reading of these letters the meeting of July 29
was opened for discussion concerning approval of the
proposed 30 year lease. Approximately 20 individuals
addressed the County Commission. Thereafter the lease
was approved essentially as negotiated with only minor
changes made to certain language of the Whereas
clauses, and by adding an additional clause to prohibit
the Foundation from allowing the collecting of marine
resources within one half mile of the island and adding
a hold harmless clause if for any reason the subject lease
was declared invalid.

9. That both parties stipulate that the meetings of
January 27, 1993 and March 12, 1993 were held in
violation of F.S. 286.011. The issue before the court
is therefore limited to whether or not the violations
have none-the-less been rendered cured in accord with
Tolar [v. School Board of Liberty County, 398 So.2d 427
(Fla.1981) ].

10. This court does not read Tolar as offering local
governments a panacea for all [open] meeting law
violations in all instances irrespective of the number of
Sunshine violations uncovered, the number of citizens
concerned, affected or interested in the outcome, the
length, nature and kind of the particular violations, the
overall importance and long range effect of the action
taken by the governmental body in comparison to the
curative action taken.

11. In the instant case the action of the County Board ...
involved the granting of a thirty (30) year exclusive
lease for the use of Pigeon Key, an island owned
by the County located south of Marathon situated
approximately midway the famous Seven Mile Bridge.
The island is accessible by vehicle via the old Seven Mile
Bridge and contains numerous historical residential
structures used in the past in operation of the East Coast
Railroad system.

12. The subject lease called for the renovations of all
the numerous historical structures on the island and
require[d] the lessee to implement its Island Master Plan
and as such said lease and the negotiations surrounding
same constitute discussion of vital issues of great public
importance.

13. In no reported cases cited by the Respondent Monroe
County have open meeting violations of the magnitude
shown here been deemed cured by the procedures
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employed here. Tolar involved the decision of the school
board to abolish the position of school administrator
after members of the school board had met informally
with the school superintendent-elect and discussed
same. In Tolar a regular advertised open [meeting] with
Tolar present and given a full opportunity to express
his views concerning the abolition of his position was
deemed sufficient when afterwards the Board duly
voted by voice vote to abolish the position.

14. Similarly, in Bassett v. Braddock, 262 So.2d 425
(Fla.1972), an open meeting violation of using a
secret ballot to elect a chairman or presiding officer
was deemed *864  cured by a subsequent voice vote
confirming the selection.

15. Abolishing an administrative position or selecting a
presiding officer are government actions that have little
[effect], if any, on the public and normally receive little,
if any, public input.

16. More appropriate to the decision in the case
are the facts of the 1974 Supreme Court of Florida
opinion Town of Palm Beach v. Gradison, 296 So.2d
473 [ (Fla.1974) ], wherein it was held that a planning
committee appointed by the town council was subject to
the open meeting law. Here no curative steps had been
taken. The planning committee met numerous times
discussing a comprehensive zoning plan for the city in
contravention of the statute. Later the plan prepared
by the committee after a full and complete hearing
was approved in essentially the same form by the
town council as was recommended by the committee.
The zoning plan was invalidated. Gradison turned on
whether or not the provisions of the open meeting law
applied to the advisory panel. However it's doubtful
that a reading of a summary of the advisory panel's
meeting's minutes prepared by an attending member
would have cured the violations due to the seriousness
of the violation and the long term [effect] upon the
public.

17. The letters of the County Administrator were an
inadequate substitute for notice to the public of the
time and place of the subject meetings and opportunity
to be present and attend discussions and negotiations
concerning a proposed 30 year lease. The meeting of the
Advisory Board on March 12 was 3 hours in duration
yet the Memorandum condensed the meeting into a

little more than 3 pages. The duration of the January 27
meeting is unknown but resulted in a 4 page summary.

18. The fact that a public meeting was held by the
commission on June 15 and again on July 29 before
adoption of the lease does not cleanse the [open]
meeting law violations under the circumstances as
described in the evidence presented to the court in this
case.

IT IS THEREFORE ORDERED and ADJUDGED:

1. That there was a violation of the Florida Open
Meeting law, Florida Statute 286.011 on January 27,
1993 and on March 12, 1993.

2. That the violations have not been shown cured in
accord with applicable law.

3. The lease approved between the Board of County
Commissioners of Monroe County, Florida and the
Pigeon Key Foundation is hereby declared non-binding
in accord with F.S. 286.011(1) and null and void.

4. The Respondents are at liberty to renegotiate the
lease in accordance with the law.

5. The court reserves jurisdiction regarding attorneys
fees and costs pursuant to F.S. 286.011.

(Emphasis added).

In the first place, Judge Payne entered his thorough
order after an evidentiary hearing. The factual findings are
supported by substantial competent evidence. Unless the
court has misapprehended the law—and the court did not
—we are obliged to affirm.

III

By ruling as it has, the majority has misapprehended the
thrust of Tolar v. School Board of Liberty County, Town of
Palm Beach v. Gradison, and Spillis Candela & Partners,
Inc. v. Centrust Savings Bank, 535 So.2d 694 (Fla. 3d DCA
1988), among others.

For present purposes the open meetings cases must be
divided into two groups. One group is represented by
Tolar, in which a collegial body commits an open meetings
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violation, and then the same collegial body holds another
open meeting in order to correct its own violation.

In Tolar the superintendent-elect of schools met privately
with “some or all of the School Board members to discuss
ideas on reorganization. Included in these discussions
was the topic of removal of Tolar and the abolition of
his position.” 398 So.2d at 427. This was concededly
a sunshine violation. Id. at 428. Thereafter, the School
Board held a public meeting at which the *865  Board
discussed the abolition of Tolar's position and then by
public vote, abolished it. Id. at 428.

The Florida Supreme Court held that the procedure
followed in the Tolar case was sufficient to cure the open
meetings violation. This may be looked at as a matter of
fashioning an effective remedy. If the supreme court in
Tolar had ruled the other way, the remedy would have
been to set aside the action abolishing Tolar's position,
and to order the Liberty County School Board to schedule
another public meeting on the subject of the abolition of
Tolar's position. It is reasonably clear that the supreme
court majority rejected this approach because the Liberty
County School Board had already had such a meeting. In
that context, the public meeting was deemed to cure the
open meetings violation.

To the same effect is Bassett v. Braddock, 262 So.2d 425
(Fla.1972). In that case the election of the chairperson
and vice-chairperson of the Dade County School Board
was initially conducted by secret ballot, but this was
later followed by a motion and vote in open meeting.
Based on the “particular circumstances” presented, “any
initial violation by secret written ballot was cured and
rendered ‘sunshine bright’ by the corrective open, public
vote which followed.” Id. at 428–29. Again, the practical
consideration underpinning this decision is that if the
supreme court had invalidated the election of school
board officers, the remedy would simply be to return to the
school board with directions to conduct a public vote—
but the school board had already conducted a public vote.

In a different category are the “advisory board”
cases: cases in which an advisory board commits an
open meetings violation, and the question is whether
subsequent action by a different body—typically the
city council or county commission—will cure the open
meetings violation. The most frequently cited example is
Town of Palm Beach v. Gradison, 296 So.2d 473 (Fla.1974).

There, the Town Council appointed a planning advisory
committee to propose new zoning ordinances. The
planning advisory committee conducted secret meetings.
Id. at 475. The advisory body submitted its proposed
plan, which was then subject to public hearings by
the zoning commission and the Town Council. The
committee's proposal was then adopted. The Florida
Supreme Court invalidated the zoning ordinance “because
of the non-public activities of the citizens planning
committee which ... participated in the formulation of
the zoning plan.” Id. at 478. The court made clear that
the Sunshine Law includes “the collective inquiry and
discussion stages within the terms of the statute [.]” Id. at
477. “Mere showing that the government in the sunshine
law has been violated constitutes an irreparable public
injury[.]” Id.

In Bigelow v. Howze, 291 So.2d 645 (Fla. 2d DCA 1974),
the county commission appointed a committee to study
a proposed county contract. This required an out-of-
state fact-finding trip. While on the trip, the committee
members met and discussed their recommendation at a
meeting which was not in conformity with the Open
Meetings Law. The Second District concluded:

Upon its return to Florida, the committee should have
held a public meeting with proper advance notice at
which time the reasons to recommend Hunnicutt would
have been aired and the committee's decision would
have been made.

....

We cannot say that the trial court erred in finding that
the ratification of the award by the full Commission
failed to breathe life into the contract which was tainted
by the Sunshine Law violation.

Id. at 647–48.

In Blackford v. School Board of Orange County, 375
So.2d 578 (Fla. 5th DCA 1979), the school superintendent
held a series of private meetings with what amounted to
subcommittees of the school board to discuss possible
redistricting alternatives. This “resulted in six de facto
meetings by two or more members of the board at
which official action was taken. As a consequence, the
discussions were in contravention of the Sunshine Law.”
Id. at 580. Following the private meetings, there was a
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public meeting of the school board, which took final
action.

*866  The court set aside the school board's vote and
directed that the entire process be reopened. In so doing,
the court said, “we recognize the possibility that the board,
upon reconsideration, may decide on the same course of
action as before. However, what we do require is that
the entire redistricting problem, and all the supporting
data and input leading up to the resolutions which are
the subject matter of this cause, be re-examined and re-
discussed in open public meetings.” Id. at 581.

In Spillis Candela & Partners, Inc. v. Centrust Savings
Bank, 535 So.2d 694 (Fla. 3d DCA 1988), the Dade
County Board of Rules and Appeals created a committee
to report on the correctness of certain plans for the
Centrust parking garage. The committee was covered
by the Sunshine Law, but deliberated in secret. The
committee presented its report to the full Board, which
then “ratified the committee's report without a full and
open public hearing on the matter.” Id. at 695. This court
ruled that the ratification of the committee report in
public session was insufficient to correct the Sunshine Law
problem. “Only a full, open public hearing by the Board
could have cured any problem.” Id. (citation omitted).

From the foregoing decisions, the following principles can
be gleaned. By statute, action taken in violation of the
Open Meetings Law is to be set aside. See § 286.011(1),
Fla.Stat. (1993); Town of Palm Beach v. Gradison, 296
So.2d at 476. Where that occurs, the public agency may
restart the deliberative process, but only in full compliance
with the Sunshine Law.

Under the Sunshine Law and the new constitutional
amendment, the right being protected is the right of the
public to notice and an opportunity to be heard where
public agencies—including the advisory committee at
issue here—meet in furtherance of public business. Where
there are secret meetings, or meetings without the required
notice, the problem can be cured only by scheduling a
new meeting of an appropriate deliberative body which
will cover the same subject matter previously covered in
violation of the Sunshine Law. In order to obtain relief
under the Sunshine Law, the citizen does not need to show
that the outcome would have been different had there been
compliance with the Sunshine Law; it will almost always
be impossible to demonstrate how things might have been

different if the Open Meetings Law had been followed.
This reasoning is akin to that which in civil litigation
invariably allows a litigant a new hearing if the litigant
was not given required notice and an opportunity to be
heard. See, e.g., Fernandez v. Colson, 472 So.2d 868 (Fla.
3d DCA 1985) (where moving party was obliged to give
notice of application for default and failed to do so, the
default will be vacated for want of notice, without the
necessity of showing, inter alia, a meritorious defense);
accord Herrera v. Garcia, 559 So.2d 83 n. 1 (Fla. 3d DCA
1990); Reicheinbach v. Southeast Bank, N.A., 462 So.2d
611, 612 (Fla. 3d DCA 1985); Chester, Blackburn & Roder,
Inc. v. Marchese, 383 So.2d 734, 735 n. 3 (Fla. 3d DCA
1980).

If the public agency has taken the necessary corrective
action on its own volition, then in appropriate cases the
agency is found to have cured the Sunshine Law problem.
In Tolar the school board had had a secret meeting to
discuss Tolar's contract. It later had a full meeting on
proper notice to discuss the same issue. In those narrow
circumstances, the public meeting was found to have cured
the Sunshine Law violation.

By contrast, where the violation occurred before an
advisory committee, Town of Palm Beach v. Gradison held
that later public deliberations by the Town Council did not
cure the problem. That is so because the advisory group's
deliberative process was not “restarted” or done over in
front of the Town Council. Instead, the Town Council
picked up the work product of the advisory committee and
used it as a basis for the Town Council's deliberations.
This action was ineffective to cure the Sunshine Law
problem.

Less than two years ago, the voters of Florida elevated
the right to open meetings to the status of one of
our fundamental rights set forth in the Declaration of
Rights of the Florida Constitution. Tolar and Town of
Palm Beach v. Gradison were decided purely as matters
of statutory construction of the Open Meetings Law.
Given the new constitutional *867  amendment, it is
abundantly clear that hereafter, all doubts must be
resolved in favor of the right of the public to have fully
protected access to open meetings. The new constitutional
amendment is expressly declared to be self-executing, and
the judiciary is obliged to give proper enforcement to the
new constitutional right.
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IV

In light of the foregoing principles, it is clear that the trial
court was completely correct in setting aside the action of
the Monroe County Commission. The County argues that
the Sunshine Law violation was cured because on July 29
the County Attorney read into the record summaries of
the events transpiring at the Advisory Board's meetings on
January 27 and March 12.

In no way could the reading of summaries of the violative
Advisory Board meetings correct the Sunshine Law
infraction. The entire point of the Sunshine Law is to
give proper notice of public meetings so that citizens have
an opportunity to attend and participate. All the County
Attorney did in this instance was to give a summary of
events occurring at meetings which had not been properly
noticed. This misses the point. Under the County's theory,
it is acceptable to have private meetings, or unnoticed
meetings, so long as the public is later given a summary
of events. That approach misapprehends the purpose of
the Sunshine Law. Meaningful notice and an opportunity
to participate is required so that citizens have a statutorily
and constitutionally protected right to be able to attend
and participate if they choose. An after-the-fact reading of
a summary of an unnoticed meeting is in no way a cure of
a Sunshine Law violation.

The County argues that because there were public County
Commission hearings on June 15 and July 29, this means
that there was a full and appropriate opportunity for
public participation, and that this opportunity functioned
as a cure for the prior Sunshine Law violation. Again,
this argument misses the point of Town of Palm Beach v.
Gradison, and misses the distinction between Gradison and
Tolar. The trial court in this case found that the County
Commission had instructed the Pigeon Key Advisory
Board to negotiate a thirty year lease on Pigeon Key.
The Advisory Board's work product—a proposed lease—
was submitted to the County Commission. On June 15,
the County Commission referred the lease to the county
staff for certain modifications having nothing to do with
the Sunshine Law violations. On July 29, the lease was
approved as modified. This process is exactly parallel to
that which occurred in Gradison. There, the work product
of the advisory body was the subject of public hearings
before the Town Council. The supreme court concluded
that the later public deliberations by the Town Council did

not cure the earlier advisory body violations, because the
hearings before the Town Council did not “restart” or “do
over” the work done before the advisory body. In Tolar,
by contrast, it was the school board itself which committed
the violation; the school board itself then had a later, duly
announced public meeting to discuss the identical subject
matter which had been discussed in private.

The majority relies on Spillis Candela & Partners, Inc. v.
Centrust Savings Bank, but that reliance is misplaced. In
Spillis Candela, the report of the committee was submitted
to the Dade County Board of Rules and Appeals, which
approved it. 535 So.2d at 695. The ratification in public
session was held not to cure the Sunshine Law problem.
Id. at 695. The court said, “Only a full, open public hearing
by the Board could have cured any problem.” Id. (citing
Tolar ). What this means is that the entire subject matter of
the committee's secret deliberations would have had to be
fully aired in a properly noticed public session in order to
cure the problem. Interpreting Spillis Candela in any other
way would create a conflict with Town of Palm Beach v.
Gradison.

The County also strongly suggests that it will be a waste of
time to sustain the trial court's ruling because the County
Commission has voted and further deliberations will not
change anything. As already suggested, that argument
likewise misses the point. The integrity of public decision-
making can be assured only when the Sunshine Law is
respected. All citizens are entitled to enforce the Sunshine
Law. The citizen's right *868  to open government, like a
litigant's right to due process, notice, and an opportunity
to be heard, does not depend on a showing of likelihood
that the ultimate outcome will be different.

V

It is the judiciary's mandate under the new constitutional
amendment to enforce the public right to open meetings.
The trial court correctly analyzed the decisional law.
The trial court conducted an evidentiary hearing and
concluded as a factual matter that the July 29 meeting did
not cure the earlier admitted Sunshine Law violations. The

trial court's order should be affirmed. 2
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ON MOTION FOR REHEARING
AND CERTIFICATION

GERSTEN, Judge.

Appellee moves for rehearing and certification of our
opinion filed July 12, 1994. We deny the motions.

On appeal, this court reversed the trial court's
invalidation of a final governmental action taken by the
Monroe County Board of County Commissioners (the
Commission). The Commission approved a lease with the
Pigeon Key Preservation Foundation (the Foundation)
following two meetings of the Pigeon Key Advisory
Committee (the Committee) which were held without
public notice. Following these meetings which violated the
Sunshine Law, 1) the Committee held a public meeting, 2)
the Commission thereafter conducted two public hearings,
and 3) the County attorney, the Foundation's attorney
and Commission members made substantial revisions to
the lease. In fact, the Commission excised from the lease
the Committee's principal recommendation that Pigeon
Key be made an ongoing tourism attraction. We held,
therefore, that the Committee's Sunshine Law violations
were cleansed by the final actions of the Commission.

As we previously determined, Tolar v. School Bd. of
Liberty County, 398 So.2d 427 (Fla.1981), governs this
case. Tolar established the legal standard for resolving
whether a Sunshine Law violation has been cured. Tolar
requires final, independent action in the sunshine that is
not a ceremonial acceptance or perfunctory ratification of
secret decisions. Id. at 429.

 We still do not find the appellee's arguments sufficiently
persuasive to discard the binding precedent of Tolar. First,
the new Constitutional amendment does not create a new
legal standard by which to judge Sunshine Law cases. In
fact, although the amendment has elevated Sunshine Law
protection to constitutional proportions, the language of
Article I, Section 24(b), of the Florida Constitution, is
virtually identical to that of the Sunshine Law statute,
section 286.011(1), Florida Statutes (1993). Therefore, we
find no reason to construe the amendment differently than
the Supreme Court has construed the statute. Indeed, had
the drafters of the amendment sought to overrule Tolar,
they would have done so.

 Second, the Sunshine Law does not require unique
treatment for governmental advisory committees. Where
an advisory committee has committed a Sunshine Law
violation, the committee itself need not reconvene in
public to discuss the subject matter considered in private.
Only a full, open public hearing by the public agency can
correct the committee's Sunshine Law violations. Spillis
Candela & Partners, Inc. v. Centrust Sav. Bank, 535 So.2d
694 (Fla. 3d DCA 1988). Here, the Commission held two
public hearings to address the subject matter previously
considered by the Committee.

 Third, the Sunshine Law does not provide that
cases be treated differently based upon their level of
public importance. Tolar's standard of remediation by
independent final action in the sunshine applies regardless
of whether a case concerns a City Council's approval of an
$8.8 million dollar utility system improvement. Yarbrough
v. Young, 462 So.2d 515 (Fla. 1st DCA 1985), or a School
Board's abolition of an administrator's position, Tolar,
398 So.2d at 427.

*869   In conclusion, the Sunshine Law equally binds
all members of governmental bodies, be they advisory
committee members or elected officials. Art. I, § 24(b),
Fla. Const.; § 286.011(1), Fla.Stat. (1993). Governmental
officers who meet in secret may be penalized. §
286.011(1), Fla.Stat. (1993). Governmental bodies who
hold unnoticed meetings do so at their peril. Their final
public action may be invalidated, if the action does not
meet the standard of Tolar v. School Bd. of Liberty County,
398 So.2d 427 (Fla.1981). Here, we deny the motions for
rehearing and certification because the Monroe County
Board of County Commissioners met the Tolar standard.

Motions for rehearing and certification denied.

NESBITT, J., concurs.

COPE, Judge (dissenting).
For the reasons stated in my previously filed dissent to the
panel opinion, I would grant rehearing and alternatively,
the motion for certification.

All Citations

647 So.2d 857, 19 Fla. L. Weekly D1505

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART1S24&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS286.011&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988165957&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988165957&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988165957&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101558&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101558&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&fi=co_pp_sp_735_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_427
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&fi=co_pp_sp_735_427&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_427
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART1S24&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART1S24&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS286.011&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS286.011&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS286.011&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_f1c50000821b0
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114870&pubNum=0000735&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0207860101&originatingDoc=I5c746bd30e4b11d99830b5efa1ded32a&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Monroe County v. Pigeon Key Historical Park, Inc., 647 So.2d 857 (1994)

19 Fla. L. Weekly D1505

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 11

Footnotes
1 Although I support an unadulterated Sunshine Law, my viewpoint is irrelevant when it conflicts with the Florida Supreme

Court. A judge's role in an intermediate appellate court is to follow the law, not impose one's personal opinions to change
it. Following the law brings stability to our legal system and security to the public who rely on the law for certainty. In that
light, imperfect law is better than inconstant law.

1 The amendment was favored by 83 percent of those voting. Patricia A. Gleason & Joslyn Wilson, The Florida
Constitution's Open Government Amendments: Article I, Section 24 and Article III, Section 4(e)—Let the Sunshine In!,
18 Nova Law R. 973, 979 n. 32 (1994).

2 As a procedural matter, the County complains that the pleading in this case was entitled “Petition” instead of “Complaint.”
The pleading satisfied the requisites for a complaint and the trial court was within its discretion to treat it as such.
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